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VIDEO OPERATOR: Okay. The time now is 
10:35. The date now is June the 14th, 2000. This 
is the deposition of Doctor Jeffrey Harris. This 
is the beginning of Cassette No. 1. 

JEFFREY E. HARRIS, 
having been previously sworn, 
testified as follows to 
continued direct interrogatories 
BY MR. BERNICK: 

Doctor Harris, you recognize that you're still 
under oath. 

Yes, I do, Mr. Bernick. 

Doctor Harris, I want to turn to a little bit of 
history here for a moment. Doctor Selikoff 
published a study in 1964 dealing with the health 
hazards posed by asbestos, correct? 

Correct. I think it was presented in 1963. 

My question is did he publish a report in '64? 

Yes, I think it was in JAMA. 

And the 1964 report linked asbestos exposure to 
what kind of health affects? 

I think the title of the report was "Asbestos 
exposure and neoplasia, N-o-e-p-l-a-s-i-a, which 
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would mean cancer. 


Now, it would be fair to say that the Selikoff 
study in 1964 was a landmark study? 

Yes. 

Prior to 1964, we'll go a little back in history, 
there were pretty well known and recognized 
problems with heavy asbestos exposure in asbestos 
factories during the 1920s and 1930s, correct? 
You'd have to be more specific in what you mean by 
well-known problems. I don't think I could answer 
your question as posed. 

Well, was it recognized within the asbestos 
industry that there was an over-exposure problem 
of asbestos workers in the 1920s and 1930s. 

MR. STENGEL: Object to form. 

Do you know the history of asbestos exposure at 
all? 

Yes, I know some of it, but as to the particulars 
of that aspect, I haven't refreshed my 
recollection recently. 

Are you familiar with the fact that after — or 
late in the 1930s the asbestos industry made 
efforts to adopt new controls to limit the amount 
of dust exposure in the asbestos manufacturing 
process? 


At one time I reviewed that, but I'm not in a 
position to comment one way or another with any 
accuracy at this point. 

Well, let me just ask — one of the reasons that 
Doctor Selikoff's 1964 article was a landmark 
article was that prior to 1964 asbestos exposure 
in the asbestos manufacturing and fabrication 
process was not a public health concern, was it? 

MR. STENGEL: Objection to the form of 
the question. 

I would disagree with that. 

Well, what's your evidence that there was a 
significant public health concern over asbestos 
exposure in the factories prior to the Selikoff 
study in 1964? 

Well, let me qualify what I am — my answer by 
saying that I am aware of significant literature 
in the public health literature, significant 
scientific findings that would cause — be a cause 
for concern. In particular a study of asbestos 
workers by Richard Doll, D-o-1-1, that was 
published in 1955. And then, of course, there is 
the prior literature going back at least to Lynch, 
L-y-n-c-h, in 1935. 


Well, let me be more clear about my question. I'm 
asking whether there was a concern within the 
public health community or among workers who were 
working with asbestos prior to the Selikoff 
article of 1964? 

I think I answered a different question to which I 
apologize, which is whether or not there was a 
scientific — material scientific issue, which 
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there certainly was. As to the degree to which 
there was a public health concern as opposed to a 
scientific concern, I don't think I can comment 
accurately at this point. 

Okay. Are you aware of any warnings that had been 
issued to asbestos workers prior to 1964? 

MR. STENGEL: Objection to the form of 
the question. 

I have reviewed that literature a while ago, but I 
am not in a position to comment accurately on it 
now. 

It would be fair to say that one of the impacts 
that — one of the reasons that the Selikoff '64 
study was significant was that it established that 
asbestos exposure created the risk of disease at 
much lower levels of exposure than had been 


thought to be risky previously. 

I don't know that that's true for a fact. The 
insulators were pretty heavily exposed. So, from 
a scientific standpoint I'm not sure that Doctor 
Selikoff's paper, in fact, enlightened anyone on 
the effects of low levels of asbestos risk. As to 
whether or not other scientists may have 
interpreted it that way at the time, I can't 
comment now. 

Well, then, what was the significance? Why was 
Selikoff's '64 study a landmark article? 

Because in great part it added significantly and 
convincingly to the literature that asbestos was 
indeed a cause of cancer, though it was hardly the 
first significant material contribution. 

Is that the only reason why the Selikoff '64 
article was a landmark article? 

MR. STENGEL: Objection to the form of 
the question. 

There probably are other reasons, but I have not 
reviewed that part of the historical context 
recently; and I'm not in a position to comment 
further. 

Were those within the field who were looking at 


the health risk associated with asbestos who felt 
as of 1964, that is prior to the Selikoff article, 
that asbestos exposure alone, that is solely 
asbestos exposure had not been established to be a 
cause of lung cancer? 

MR. STENGEL: Objection to the form of 
the question. 

I have not done recently a thorough 
state-of-the-art review with respect to the past 
history of scientific endeavors connecting 
asbestos to health hazards. However, I have been 
aware for a long time and continue to agree with 
the proposition that well prior to 1964, or '63, 
in fact, at least back to Richard Doll's article 
of 1955, there was a material scientific concern 
among those who were experts and in a position to 
know. By contrast, as to what the typical person 
in the public health community or in the 
occupational safety community felt, I am not in a 
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position to answer your question accurately. 

If we focus just on the scientific side of the 
question, that is the relationship between 
asbestos exposure and cancer, was there a 
consensus within the scientific community prior to 


1964 that asbestos caused lung cancer among 
workers such as insulation workers? 

MR. STENGEL: Objection to form. 

I haven't reviewed that literature recently with 
sufficient thoroughness to give you an accurate 
answer or complete answer, but I can say that 
without doubt Richard Doll's 1955 paper raised a 
sufficient red flag that those individuals who 
were in the need to know should have responded 
appropriately. 

MR. BERNICK: I'd like to mark that part 
of the transcript. 

I didn't ask you whether there was enough for 
people to be concerned. That was not the question 
I put to you. I asked you was there a consensus 
within the scientific community prior to the 
Selikoff '64 article that asbestos exposure caused 
lung cancer? 

I believe I answered your question by saying that 
I could not make a determination now about 
consensus. I could only tell you about the level 
of concern raised by the scientific evidence, but 
I do not — now, here, at this point in time I am 
not in a position to tell you or take a poll of 


how many people thought one way or the other about 
this asbestos/cancer connection. 

Isn't it a fact — let me just ask you. Doctor 
Selikoff's study itself, 1964 study, would you 
agree that the 1964 study itself suggested but did 
not prove that exposure to asbestos dust may lead 
to a high rate of death from lung cancer in the 
absence of cigarette smoke? 

MR. STENGEL: Objection to the form. 

I think even in the '64 article there may have 
been, and certainly in the two — in the studies 
of the two local unions of insulators there were a 
small number of insulators who got lung cancer who 
were nonsmokers; and I believe Doctor Selikoff had 
made some comments in his writing at the time, but 
I can't tell you — I can't enlighten you any 
further about that question at this point. 

All I'm really trying to get at is isn't it a fact 
that even Doctor Selikoff did not believe that his 
1964 study actually established that exposure to 
asbestos alone was a cause of lung cancer? 

MR. STENGEL: Objection to the form. 

I'm not in a position to gauge the state of mind 
of the late Doctor Selikoff. As to whether he had 


a high index of suspicion, he thought the 
preponderance of the evidence was in that 
direction, or alternatively he felt with 
sufficient scientific certainty that there was a 
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causal question. 

I'm asking you what he wrote as a scientist on the 
subject. Wasn't that the view that Doctor 
Selikoff published, that he felt that his 1964 
study suggested but did not actually prove that 
exposure to asbestos alone was a cause of lung 
cancer? 

If you're reading from the study, please draw my 
attention to the text, and I will take a look at 
it in context. 

I will in a minute. I guess really what I'm 
trying to probe is your own understanding. Doctor 
Harris. Do you believe that Doctor Selikoff's 
1964 study proved that exposure to asbestos alone 
was a cause of lung cancer? 

So, the question isn't what I believe Doctor 
Selikoff believed anymore. It's now a different 
question. 

Well, you didn't want to answer the prior one, so 
I'll ask you this one. 


MR. STENGEL: Objection to the 
characterization of the prior answer. 

Doctor Harris, it's not a game. I'm trying to 
find out whether the 1964 Selikoff study 
established that smoking was — strike that — 
that asbestos exposure alone was, in fact, a cause 
of lung cancer if you know. 

I haven't reviewed all of the asbestos and cancer 
literature in sufficient detail at this point to 
recall exactly when the scientific community would 
have concluded with a high degree of certainty 
that asbestos was a carcinogen, but I do believe 
that even before Doctor Selikoff published his 
work he and others had a high index of suspicion 
that asbestos was a carcinogen. 

In fact, his decision to contact the 
asbestos workers earlier in the 1960s was 
motivated by that high index of suspicion. 

MR. BERWICK: Would you mark that 
question as well and then reread it to the 
witness, please. 

(Question read back.) 

THE WITNESS: Could you read back my 

answer. 


No, it's not necessary to read back the answer. 
Well, then, I apologize. Perhaps I misunderstood, 
but I think I've answered the question, and I 
don't know what else to do. 

I didn't ask you about a consensus. I didn't ask 
you when people were concerned. I asked you both 
of those questions before. You weren't able to 
give me an answer to the consensus question. All 
you wanted to talk to me about was a concern. I'm 
now asking a different question, which is do you 
believe that the Selikoff 1964 study established 
that exposure to asbestos alone was, in fact, a 
cause of lung cancer? 

I think I answered that question by stating the 
limitations of my ability to answer it accurately; 


http://legacy.library.ucsf.£dy7tE€l/zrnG5a00/pdfndustrydocuments.ucsf.edu/docs/qgxd0001 



16 

17 

18 Q. 

19 

20 

21 A. 

22 

23 

24 

page 273 
page 274 
1 
2 

3 Q. 

4 

5 

6 

7 

8 

9 A. 
10 
11 

12 Q. 

13 A. 

14 

15 

16 

17 

18 

19 

20 Q. 

21 
22 

23 

24 A. 
page 274 
page 275 

1 

2 

3 

4 

5 

6 Q. 

7 

8 

9 A. 
10 
11 

12 Q. 

13 

14 

15 

16 A. 

17 Q. 

18 

19 A. 

20 
21 
22 

23 

24 

page 275 
page 276 


and how I was not prepared to give you a 
definitive answer or opinion at this point. 

Do you believe that any scientific study had 
established as of 1964 that exposure to asbestos 
alone was, in fact, a cause of lung cancer? 

Under a standard of high index of suspicion, then 
Doctor Selikoff's study already does it. If it's 
a standard of absolute certainty, then perhaps 
that would have occurred later on in the 1960s as 


Doctor Selikoff's study was expanded and other 
papers came to light. 

What if the standard is reasonable scientific 
certainty that scientists would rely upon in order 
to say to one another that the cause has been 
established? Under that standard, did any study 
establish that exposure to asbestos alone was, in 
fact, a cause of lung cancer as of 1964? 

You mean a standard of scientific certainty as 
opposed to a standard of the conduct of a 
responsible manufacturer? 

Yes. 

Then I think, again, the Doll study followed by 
the 1964 Selikoff study raised a high index of 
suspicion, but without the opportunity to, again, 
review the papers, I would suspect that a 
definitive conclusion at a high index of 
scientific certainty would have had to wait until 
the later 1960s. 

Now, would you agree with me that Doctor 
Selikoff's 1968 study did establish that exposure 
to asbestos alone was, in fact, a cause of lung 
cancer? 

That I can't say, because I recall that in Doctor 

Selikoff's 1968 study only a very small fraction 
of the asbestos workers who got lung cancer were 
nonsmokers. And I have to review the paper, 
again, as well as other papers published 
concurrently to give you a better answer. 

Well, as you sit here today, when do you believe 
it was first established that exposure to asbestos 
alone was, in fact, a cause of lung cancer? 

From the standpoint of definitive scientific 
certainty, I don't think I can answer that 
question as I sit here today. 

Now, Doctor Selikoff did not actually start to 
study the question of whether smoking and asbestos 
combined produced an enhanced risk of lung cancer 
until 1966, correct? 

I don't think that's true, no. 

Well, what did Doctor — what did — what is it 
Doctor Selikoff said on that subject? 

Yes, the earliest surviving comment of Doctor 
Selikoff that I can identify is a statement which 
I've already drawn your attention to in my reports 
in May 1966 in which he advised the insulation 
workers at one of their annual meetings that in 
view of the lung injury caused by asbestos, that 
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at minimum smoking could only make things worse, 
and needs to be avoided. However, it is my 
understanding, in part from conversations with 
Doctor Nicholson, that Doctor Selikoff was 
concerned about the risks of smoking in asbestos 
workers even before that. As to definitive 
documented evidence that Doctor Selikoff began to 
formally explore a smoking/asbestos synergy, then, 
indeed, I can't go before 1966 or '67. 

And when was the first published scientific 
article study producing data of synergy between 
tobacco and asbestos exposure? 

MR. STENGEL: Objection to form. 

The first paper I believe is the Selikoff '68 
paper. That's not to say that the idea that there 
could be synergy between carcinogens could go — 
goes way back many years before that, but the 
first set of data that you asked about, concrete 
data I believe is the '68 paper, which I also 
believe was — may have been in the public domain 
in '67. I can't recall. But certainly it was 
published in '68. 

Now, you've made reference to a statement that was 
made by Doctor Selikoff in May, 1966 about — to 


insulators saying they should not add the extra 
burden to their system of smoking, words to that 
effect. 

Correct. 

When did Doctor Selikoff first advise any asbestos 
worker to your knowledge that smoking and asbestos 
exposure created a risk that was greater than the 
risk posed by either one of those materials 
separately; that is, when did Doctor Selikoff 
first tell any insulators that there was a 
synergistic relationship between asbestos and 
tobacco smoke? 

If we focus very narrowly on the language he used, 
then it would have been after '68. Perhaps in '68 
or '69. 

Okay. 

That is if we focus on the combined — a 
synergistic or combined deleterious effect, then I 
would say it was around that time, but if we focus 
on admonitions that in principle smoking has to be 
bad for you if you're an asbestos worker, then it 
goes at least to '66, and not more likely than not 
before then. 

Okay. I'm trying to separate out these two 


admonitions. You've told me that the admonition 
or the instruction or the warning — however you 
want to characterize it — from Doctor Selikoff 
that said to workers there's a synergistic 
relationship. You've indicated that that would 
have been at some point after he actually did his 
study on synergy that was published in '68, 
correct? 

Yes. If you focus narrowly on — to the extent 
that it matters to any worker, which I'm not sure 
about, but to the extent that it does, if you 


http://legacy.library.ucsf.£dy7tE€l/zrnG5a00/pdfndustrydocuments.ucsf.edu/docs/qgxd0001 



12 

13 

14 

15 


16 

Q. 

17 


18 


19 


20 


21 


22 


23 


24 

A. 

page 

278 

page 

279 

1 


2 

A. 

3 


4 


5 


6 


7 


8 


9 


10 


11 

Q. 

12 


13 


14 


15 


16 


17 


18 


19 

A. 

20 


21 


22 

Q. 

23 


24 


page 

279 

page 

280 

1 

A. 

2 

Q. 

3 


4 


5 


6 

A. 

7 


8 


9 


10 


11 


12 

Q. 

13 

A. 

14 


15 


16 


17 


18 

Q. 


19 

20 
21 
22 


focus narrowly on the word synergy, or words 
equivalent to that, then I am not sure Doctor 
Selikoff used that language prior to the issuance 
of his 1968 study. 

Well, but apart from whether he actually used the 
word synergy, are you aware that Doctor Selikoff 
told any asbestos workers that there was any 
enhanced or multiplicative or special risk posed 
by smoking to asbestos workers prior to the 
completion of his 1968 study? 

MR. STENGEL: Objection to the form of 
the question. 

I apologize. Should I go on? 


MR. STENGEL: Yes. 

Okay. I think it would be a good idea to look at 
the citation to his comments in the May, 1966 
meeting rather than my trying to simply 
characterize or possibly mischaracterize what he 
said, because I believe even the language there 
would imply to the ordinary person that smoking 
and asbestos are an especially deleterious mix, 
even if there was no published scientific data 
about synergy at that time. 

Let's go back to my question. Doctor Harris. I 
want you to tell me when Doctor Selikoff first 
told any asbestos worker that smoking and asbestos 
together produced a special risk or an enhanced 
risk, or a synergistic risk, anything along the 
lines of a special risk to asbestos workers. 

MR. STENGEL: Objection to the form of 
the question. 

I believe that I can answer that question more 
fully if I can make direct reference to a document 
which I believe you're aware of. 

Well, I'm going to deal with the document in a 
minute. But it's the May 1966 Asbestos Worker 
Newsletter. 


I'm — 

I'm just asking — I asked you a question, and the 
question that I asked you is when did he first 
issue that instruction or give that advice to 
insulators that there was a special risk to them? 

I feel uncomfortable answering that question 
without seeing the newsletter in front of me so 
that I can deal directly with his language. 


Counsel? 

MR 

. STENGEL: 

Do you have copies. 


MR 

. BERNICK: 

No. 

Is that 

the 

statement? 


Yes, I'm 

looking at an 

excerpt from the August 


1966 Asbestos Worker that summarizes the 
proceedings of a meeting that occurred in May, 
1966; and the yellowed or highlighted portion is 
indeed the portion I am referring to. 

Okay. And what, just so the record is clear, what 
he said or what is attributed to him says, "Doctor 
Selikoff warned that a person who smokes only 
places an additional burden on his system that is 
already over-burdened by trying to overcome 
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work-connected dusts, fibers, and fumes 
encountered on the job. He stated that without a 


doubt any smoking is detrimental to the health of 
any asbestos worker; and anyone who quits smoking 
can add many years to his life expectancy." Did I 
read that correctly? 

Well, I didn't have it in front of me, but it 
looks okay. 

Well, now, at that point in time Doctor Selikoff 
had not done his synergy research, correct? 

No, he began to do it soon thereafter; and it 
wasn't published in the literature until 1968. 

And I think that you've told me that you're not 
aware of any evidence that he actually told people 
about synergistic or multiplicative risk until 
after the study was done, isn't that fair? 

MR. STENGEL: Objection to the form of 
the question. 

No, he didn't tell people about synergistic or 
multiplicative risk so far as I know, or used 
those specific words until after that study was 
done. 

And I think you also said that you're not sure 
whether if he had used those words that those 
particular words or that concept would have been 
something that would make a particular difference 


to workers, correct? 

MR. STENGEL: Objection. 

I think a person who was an asbestos worker who 
heard this particular highlighted statement that 
you just read would be just as scared — in fact 
perhaps more scared than someone who was given 
fairly technical language about synergy. 

MR. SCHROEDER: Motion to strike. 

So you believe that the statement that appeared in 
the May, 1966 — 

I'm going to have to ask for a break. I believe 
that my question was responsive. I'm not a 
lawyer, but the motion to strike in the middle of 
my answer I find harassing. And, so, I'm going to 
ask for a break right now; and I think you've 
told me — 

That's not really — 

You told me I could, and after the break you could 
come back, and you can decide whether you're going 
to do that. So, we're having a break right now. 
Doctor Harris, I don't play by those rules. Doctor 
Harris. That is not an appropriate reason to ask 
for a break. People are entitled to make motions 
of that nature in the course of a deposition. 


Well, then, you can read back my answer, sir. I 
believe I was responsive to the question as to how 
a worker would react to that. 

Okay. Obviously counsel in the room disagrees, 
but we're not going to resolve that. The judge is 
going to resolve that; and I'm sorry if you don't 
like the process. Maybe it's not a terrifically 
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pleasant process, but it's part of the process. I 
don't like it when I get answers that I don't 
think are responsive. Maybe you will sometimes 
disagree, but it's not a reason for terminating 
the deposition. The appropriate recourse is to 
take it up with the judge. 

So, if you want to take a break because 
you need to use the facilities, or you're tired, 
even though we've only been going for about 25 
minutes, that's appropriate; and I will always 
defer to those requests, but not the kind of 
requests that you've made. Can we proceed? 

I think that it's appropriate for me to hear my 
answer so that I can get my train of thought, and 
see where I was in the previous response. 

MR. BERNICK: Read back the last answer. 

(Answer read back.) 


THE WITNESS: Now, the question to which 
that answer was given be read to me, please. 
(Question read back.) 

THE WITNESS: Okay. Thank you. 

I don't have anything else to add to my answer. 

Why — well, but I really would suggest that you 
should. I was going to ask you a different 
question when you said the deposition should stop. 
So, I'm going to ask you the question. 

It had nothing to do with your questions, Mr. 
Bernick; and I think I made it clear what it had 
to do with. Okay. I think I'm entitled to give 
an uninterrupted answer. 

MR. SCHROEDER: For the record. Doctor 
Harris, I didn't mean to interrupt you. I had 
assumed you were finished with your answer. 

THE WITNESS: Well, then, I accept your 
apology. Thank you. 

My question to you — first of all, are you an 
expert in the efficacy of warnings? 

MR. STENGEL: Objection to the form of 
the question. 

I have studied warnings in various industries, 
including the tobacco industry, but I do not hold 


myself out as an expert in the efficacy of 
warnings. 

Okay. Now, Doctor Selikoff, I take it what you're 
saying is that the statement that was made by 
Doctor Selikoff in May, 1966 as reflected in this 
asbestos worker letter, what you're saying is at 
least in your view, may have been just as or more 
effective in getting people to be sensitive to the 
risks of smoking than if Doctor Selikoff had used 
the words or talked about the concept of synergy 
or multiplicative risk. Would that be fair? 

Yes, although I gather that you feel it is 
appropriate to ask me about the efficacy of the 
warning notwithstanding my previous answer, is 
that — I'm entitled to give an opinion, even if 
you first asked me as to whether I'm an expert. 

Is that an answer to my question? 

No, I'm just confused about the process a little 


http://legacy.library.ucsf.£dy7tE€l/zrnG5a00/pdfndustrydocuments.ucsf.edu/docs/qgxd0001 



19 

20 Q. 

21 
22 

23 

24 

page 285 
page 286 
1 
2 

3 A. 

4 

5 

6 

7 

8 Q. 

9 A. 
10 

11 

12 

13 

14 

15 

16 

17 Q. 

18 

19 

20 
21 
22 

23 A. 

24 

page 286 
page 287 

1 Q. 

2 

3 

4 

5 

6 

7 

8 

9 A. 
10 
11 
12 

13 Q. 

14 

15 

16 

17 A. 

18 

19 

20 
21 
22 

23 

24 Q. 
page 287 
page 288 

1 

2 

3 


bit. 

Well, I'd like just an answer to my question. 

That was — did I fairly state what I believe you 
had said, which is that the statement that's 
attributed to Doctor Selikoff from May, 1966 may 
have been every bit as effective as telling people 


about multiplicative risk or synergy, even though 
those words were not used? Would that be fair? 

My main experience on the efficacy of warnings 
comes not from the formal study of the efficacy of 
warnings, but my own clinical experience advising 
what has to be thousands of people about health 
risks in a clinical context. 

Okay. 

And within that purview, it is without that kind 
of information, telling people that if you've 
already got one problem, then making that problem 
worse sometimes is more effective than using 
technical language. That's not to say that the 
synergy between asbestos and tobacco isn't an 
issue. It's that — and there is a question of 
how best to frame it so that people understand. 
Okay. All that Doctor Selikoff was saying in 1966 
when he made — this is the first recording or 
first thing in writing that you have seen, 
correct. Doctor Harris, from May 1966 where Doctor 
Selikoff is actually advising workers on the risks 
associated with smoking, is that correct? 

That's the first recorded thing or surviving 
recorded thing that I have seen. 


Okay. And all that Doctor Selikoff is saying in 
this particular warning or piece of education is 
that people who are asbestos workers already have 
a burden to their system from the consequence of 
asbestos exposure; they should think carefully 
about whether they want to add to their problems 
by smoking as well, correct? 

MR. STENGEL: Objection to form. 

I think this quote speaks for itself, and although 
I could agree or disagree with what you say, I 
don't think I could do it any better than what he 
said right there. 

But is that the concept that he's talking about; 
that is that smoking is an added risk, an added 
burden to their bodies in addition to asbestos in 
May of 1966? 

(Witness reviews document.) From a scientific 
standpoint it may be over-reading of this 
paragraph to say that Doctor Selikoff is talking 
about an additive risk, but to the extent that one 
could, and indeed is an additive type of sentence, 
using the word additional rather than a 
synergistic type of sentence. 

So, basically from a common sense point of view 


his message to people was asbestos is bad for you, 
cigarette smoking is bad for you, if you don't — 
you ought to think twice about whether you want to 


http://legacy.library.ucsf.£dy7tE€l/zrnG5a00/pdfndustrydocuments.ucsf.edu/docs/qgxd0001 



4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 


Q. 

A. 


Q. 

A. 

Q. 

A. 

Q. 


288 

289 


A. 

Q. 


A. 

Q. 

A. 

Q. 


A. 

Q. 

A. 

289 

290 

Q. 

A. 


Q. 

A. 


smoke, because it makes things worse for you, 
right? 

MR. STENGEL: Objection. 

That's the practical wisdom that is contained in 
the May, 1966 statement, correct? 

I'm reluctant to paraphrase him any more than 
that. I think he speaks for himself; and I don't 
really think I could do any better than that. I 
think I've answered your question. 

Now, the Surgeon General in 1964 came out with the 
first smoking and health report, right? 

Oh, absolutely not. When you say the first 
smoking and health report — 

Of the Surgeon General, Doctor Harris? 

That's not true either. Surgeon General Burnie 
issued a public statement about smoking and lung 
cancer in 1957. 

Okay. I should know that I have to be very, very 
precise. The first report of the Surgeon General 
on smoking and health, not in the sense of a 
verbal report, but in the sense of a written 


document that emanated from the Surgeon General's 
advisory committee came out in 1964, correct? 
Surgeon General Burney's statement was a written 
document, sir. 

There's a whole series of Surgeon General written 
reports that have taken place over the years. 

What do you refer to them as? 

The — you asked me — 

I'm asking — 

— to distinguish between a written report and an 
oral communication. 

I'm asking to — listen to the question. Doctor 
Harris. I just asked you a different question, so 
we could get beyond the label to get to the 
concept. We all know the document I'm talking 
about. How would you refer to the document? 

I would be very happy to have the question read 
back. I'm trying to answer literally what you 
asked me, sir. 

I want you to tell me how you would refer to the 
written document that emanated from the Surgeon 
General's office in 1964 on smoking. 

The 1964 "Report of the Advisory Committee to the 
Surgeon General." 


Okay. You don't refer to that as the '64 Surgeon 
General's report? 

Oh, in common parlance it's usually referred to 
that way, but to be precise it actually is not the 
Surgeon General himself speaking, but a scientific 
committee convened through the auspices of the 
Surgeon General. 

MR. BERNICK: I want you to mark this 
portion of the transcript as well. 

Doctor Harris, the 1964 Surgeon General's report 
was a very significant document and a very 
significant event, was it not? 

Absolutely from the scientific and the public 
health standpoint. 
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In fact, we can go back to that 1989 Surgeon 
General's report and the preface to that report 
which describes in somewhat dramatic terms the 
tremendous impact that the 1964 report had, even 
as a media event, correct? 

It had a substantial impact on the scientific 
community; and it also had a substantial impact on 
public perceptions about the risks of smoking. 
Okay. And, in fact, for all the people that have 
taken a look at how information on smoking and 


health has affected smoking behavior, everybody 
who was a scientist and has looked at that has 
said and agreed that the Surgeon General's 1964 
report was not only a significant event, but it 
had a significant impact on the behavior of 
smokers, correct? 

MR. STENGEL: Objection to form. 

It had indeed a significant impact on the 
information available to smokers, and on their 
perceptions of the health risks of smokers, and in 
the majority of studies had a measurable affect on 
smoking rates. 

Now, in 1966 the first labels went on packs of 
cigarettes, correct, the first warning labels? 

I believe you're correct. That's the first 
government-mandated labels. 

Yes, and they were mandated by an act of Congress, 
correct? 

Either that or consent decree. To some degree the 
labels on some — in some media I believe were 
consent decrees; and I'd have to look, but I 
believe since you asked me about an act of 
Congress I think '66 is on the pack, but not the 
advertisements. 


I was just asking about the 1966. 1966, the 

warning labels went on packs of cigarettes; and 
they did so as a result of an act of Congress, 
correct? 

I think that's right. 

Okay. And then later on they became part of 
advertising as well. 

As a result of what I understand to be a consent 
decree. 

First a consent decree, and then later 
legislation, correct? 

I believe that's right. 

Now, since 1966 Congress has determined the 
content of the warning label that appears on packs 
of cigarettes, correct? 

Correct. 

The FTC, ever since 1966, even prior to 1966, also 
has focused on the question of what the warning on 
the pack of cigarettes should say, correct? 

The Federal Trade Commission has been concerned 
with that issue. They have focused on it, yes. 
Okay. And the Federal Trade Commission from time 
to time has done studies of the efficacy of the 
warnings as they appear on packs of cigarettes. 
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and subsequently in the advertising, correct? 

Yes, the FTC has done some studies of the — 
specifically of the prominence and recognizability 
or readability of the warnings. It's also I 
believe done some studies in advance of its 
recommendation that there be rotated content 
warnings; and I participated in a conference a 
couple of years ago in which the FTC was concerned 
about the adequacy of the — either the regulatory 
or statutory-mandated warnings about tar and 
nicotine content. 

And when the FTC took a look at warnings in 
particular prior to the institution of the 
rotational warning system, the FTC actually issued 
staff reports that discussed whether the current 
warnings on packs of cigarettes were working or 
not, correct? 

There are some staff reports that I recall about 
the prominence and recognizability of the 
warnings. That's not the right word. I think 
it's — as to whether or not people actually saw 
them and read them, but I don't have at my 
fingertips what those reports said. There were 
separate FTC reports in which people were polled 


about their knowledge of smoking and health, 
although I don't know if they were connected 
specifically to the issue of the warnings 
themselves. 

Well, Ippolito did his study, Ippolito and 
Sheffman did a study regarding the efficacy of 
warnings, correct? 

Ippolito separate from Sheffman, or a coauthored 
paper? 

Well, he did a — he actually did — Ippolito and 
Sheffman did a coauthored paper called a staff 
report. 

There is an FTC staff report, and Pauline 
I-p-p-o-l-i-t-o, I is one of the — I think is 
the lead author; and I can't remember all of the 
coauthors as to whether now Professor Sheffman was 
a coauthor. I apologize. I just can't remember. 
But basically Ippolito studied whether smoking and 
health information has affected consumer behavior, 
correct? 

Yes . 

And in doing these studies she distinguishes 
between — she talks about the affect of warnings. 
She also talks about the affect of antismoking 


campaigns. Do you recall that? 

No, I don't recall that. One of the issues in his 
statistical specification was the difficulty of 
disentangling separately the affects of the 
Surgeon General's reports, the subsequent 
warnings, and then thereafter the antismoking ads 
on television, which I believe we discussed very 
briefly yesterday. 

Okay. Well, what I wanted to get to was that in 
this analysis, that is in the analysis of what 
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kind of smoking and what impact, if any, smoking 
and health information has had on consumer 
behavior, Ippolito, as well as others, have 
considered the warnings, considered events like 
the Surgeon General reports; they have also 
considered antismoking campaigns, all those things 
have been considered in that process, correct? 

Oh, yes. They definitely have been considered in 
that process. 

Is there a difference in your viewpoint between a 
warning, such as the warning that appears on the 
pack of cigarettes, or warnings that appear on 
other products, is there a difference between a 
warning and an antismoking campaign? 


That's a hard question to answer at the level of 
generality you've posed, but if I were forced to 
give an answer, I'd say yes. 

A warning makes a disclosure of potentially 
adverse consequences from use of a product like 
cigarettes, but then essentially leaves it up to 
the consumer to say, I'm going to heed the warning 
or not, whereas an antismoking campaign actually 
urges that the consumer not use the product, 
correct? 

MR. STENGEL: Objection to form. 

I don't know if one can distinguish sharply 
between — as sharply between the two as the 
premise to your question implies. If we were to 
think about warnings that drug manufacturers give 
about who should or should not take a medicine, 
there is clearly an element of exhortation to do 
or not to do something. There probably is a 
narrow sense in which a government-mandated 
warning does no more or no less than is mandated 
to be done. But as to what manufacturers might do 
in the normal course of their competitive 
activity, they clearly urge customers to do or not 
do things, like buy or not buy their competitors' 


products. I don't know — I think without a 
clarification I don't think I can go further. I 
mean, I certainly don't want to just ramble on, 
but I can give you plenty of examples of what I 
would consider to be manufacturers' warnings that 
have an exhortation component to them. 

Do you know of any manufacturers' warnings that 
urge that the intended consumer not buy or not use 
the product? 

All sorts of products say children should not be 
using this product; the product should be kept 
away from the hands of children; yet they don't 
say. Hey, kids, it's bad for you, but it's up to 
you whether you want to use it. 

You're not intended consumers of the product, 
correct? 

No. They — 

I asked you — could you focus on the question. 
Doctor Harris, please. 

Uhm. 

As the intended consumer are you aware of any 
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warning where a manufacturer urges the intended 
consumer of the product not to buy it or not to 
use it? 


Drug manufacturers routinely advise people that 
they should not use a drug if they have other 
complicating or coincident conditions. 

They are not intended users of the product. The 
manufacturer doesn't want the person with those 
conditions to use the product, correct? They want 
a person who doesn't have those conditions to use 
their product. If you focus on my question, 
please: Are you aware of any manufacturer who has 

issued a warning to the consumer, the intended 
consumer, not to buy or not to use a product? 

I'm sorry. You've got me in a complete logical 
conundrum. When the Congress mandates the tobacco 
manufacturers place a warning, it is part of the 
Congress's public health policy that it intends 
that some people not use cigarettes, even though 
manufacturers may intend that they do. When the 
Congress mandates that the manufacturers' label 
should state that smoking causes low birth weight, 
or complications of pregnancy, I think there's a 
genuine sense in which policymakers intend that 
pregnant women not smoke. 

Could you just listen? I didn't ask you about 
Congress's intent. I asked you a very specific 


question. Are you aware of any manufacturer that 
has issued a warning telling the intended consumer 
that they shouldn't buy or shouldn't use the 
product? 

What is the definition of an intended consumer? 
Somebody who the manufacturer is selling the 
product to be used by the consumer of the product 
that the manufacturer intends to sell the product 
to to be used. 

I have a lot of trouble answering your question. 
There are clearly some classes of warnings or 
warning labels that are intended to address the 
question of how a product is to be used rather 
than whether it is to be used. For example, use a 
product with caution and in well-ventilated room. 
Doctor, I'm sorry to interrupt. I've now asked 
you this question four or five times; and every 
time I've asked the question, you've given an 
answer that was an answer to a different question. 
I didn't ask you about warnings on how a product 
should be used. I asked you a very, very specific 
question. I'd like to have the question read 
back. If we can't get an answer, we'll just mark 
it and take it up with the judge along with the 


others. 


MR. STENGEL: 
question is reread — 
MR. BERWICK: 
MR. STENGEL: 
witness in mid answer. 


Counsel, before the 
Uh-huh. 

You did interrupt the 
So, the extent to which 
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Doctor Harris was endeavoring to answer your 
precise question, it is not knowable at this 
point. 

MR. BERNICK: Yes, it is, Jim. I 

disagree. 

MR. STENGEL: The witness believed that 
he was answering the question. 

MR. BERNICK: That's clearly 
contradicted by the pattern we have here. This 
takes a tremendous amount of time. I think I'm 
going to take some outtakes from the videotape for 
the last day or so so the judge can see — and I'm 
not saying. Doctor Harris, that this is 
intentional on your part, but it takes an 
extraordinarily long period of time to get answers 
from this witness. It takes minutes sometimes. 

And I do not have the time to waste with 
nonresponsive answers; and I really do not want to 


raise this with the judge, but I feel like I've 
got absolutely no choice. 

I ask that the question be read one more 
time. If we can't get an answer, we'll just go on 
to something else and raise it with the judge. 
(Question read back.) 

Yes, definitely under specific circumstances. 

Which manufacturers and which products? 

Well, I was trying to answer the specific previous 
question that manufacturers would tell specific 
intended consumers not to use specific products 
under specific circumstances rather than others. 

Is that the best you can do? 

That's one example. I think if you went further 
than that you would end up with literally a 
tautology in which the definition of an intended 
consumer is one that the manufacturer in any way, 
shape or form wants the product — an intended 
consumer is one who in any way, shape, or form is 
the person the manufacturer wants to use the 
product. 

Do you — let me just ask you. It was the theme 
and message of the fairness doctrine ads that ran 
in the late '60s and up through January of 1971 to 


tell people not to smoke cigarettes, correct? 

Yes, that was one of the themes. Stop smoking 
it's bad for you. 

Right. And if we go to programs such as in 
Massachusetts and California, similar ads ran in 
those campaigns with the same message, correct? 
Yes, the Massachusetts campaign had a slogan. 

Let's make smoking history, which to me has a 
common sense implication that it is asking people 
not to smoke. 

And when people are talking about the antismoking 
campaign generally, they're talking about efforts 
and activities that were undertaken in order to 
tell the consumer don't smoke, and to get the 
consumer who was smoking to quit, correct? That's 
what antismoking is, right? 

Yes, although that's done by imparting information 
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to people about the health risks of smoking. 

It's done in part by imparting information. But 
it also goes on to deliver that information in a 
very strong way with the advice and entreaty not 
to use the product, correct? 

Yes, that's fair enough. 

Okay. And if we went to the — in fact the 


California campaign — maybe this was 
Massachusetts — also ran ads that basically were 
ads that cast the tobacco industry itself in a 
very negative light, correct? 

I actually have not seen those ads. I have read a 
little about them; and I can't tell you the degree 
to which they were played or whether the — but I 
remember reading something about it. They were 
momentarily on the air, and then pulled. I'm 
sorry I can't answer your question any better. 

Now, that the labels that appear on packs of 
cigarettes, the warning labels, and then later on 
in advertising, they began as one label that 
appeared on the pack of cigarettes in 1966 saying. 
Smoking may be hazardous to your health, correct? 
Caution, I believe it had a prefix. Smoking may be 
hazardous to your health. 

That's right. That's basically the way it read, 
right? 

I believe the initial warning had the word caution 
first, and it said. Smoking may be hazardous to 
your health. 

And then as time has developed the warning labels 
have changed, and each time they've changed 


they've been changed ultimately through Congress, 
correct? Congress determines through legislation 
the content of the warning that appears on packs 
of cigarettes, correct? 

I think that's correct. I don't think that there 
is a consent decree or any regulatory intervention 
in the wording of the warning. 

Now, in 1981 it's true that there was 
consideration given to the rotational warning 
system, right? 

I don't know what date it was first considered. 
Early 1980s. 

I don't remember. 

You recall that it was adopted in the early 1980s? 
There was a rotational warning system adopted. I 
can't remember the date. 

Is it true that in the Swedish rotational warning 
system there is a particular warning that deals 
with the synergy of tobacco and asbestos? 

I don't know. 

Are you familiar with what warnings were proposed 
for the FTC's review and for Congress's review 
when the rotational warning system was developed? 

I do remember seeing those, but it was a while 


ago; and I don't recall what they were. 

Are you familiar with the fact that they included 
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the possibility of a synergy warning? Is that 
something that you're familiar with? 

I don't remember that one, no. 

The warning that went on cigarettes in 1966 on 
packs of cigarettes, are you aware of any 
scientific or medical or public health criticism 
of the content of that warning? 

MR. STENGEL: Objection to form. 

I'm not sure I understood your question. I think 
that was a clear and unambiguous question, but I 
think if would be read back that would help me 
just to make sure. 

I'll rephrase it to make it easier and save time. 
The warning that went on cigarette packs in 1966, 
are you aware of any scientific medical or public 
health criticism that was lodged against the 
content of that warning at the time? 

I think some people in the public health community 
were concerned that the warning was weak and used 
the very tentative word. May, but I'd have to look 
that up to give you a more precise answer. 

Are you sure that there was any such published 


criticism? 

I can't recall exactly. 

That's not something that you have offered as an 
opinion in any of your work in this litigation, is 
it? 

In the past, but not in connection with this 
litigation. I have read extensively on the 
history of the warnings; and I just can't recall 
now, based on my reading, exactly when there were 
criticisms about the strength of the language, but 
they were lodged at some point. 

Okay. Well, I guess really what I'm asking is 
have you ever or do you offer the opinion in this 
case that given what was known at the time that it 
was wrong to use the content of the warning in 
1966 that was used, that a different content 
should have been used given what was known at the 
time? 

MR. STENGEL: Objection. 

Is that something that you're stating as an expert 
that the warning that was used in 1966 was known 
to be an incorrect or an inadequate warning at the 
time? 

MR. STENGEL: Objection to form. 


From the scientific standpoint the statement that 
cigarette smoking may cause disease was highly 
tentative in comparison to the rather definitive 
conclusions of the Surgeon General even before 
1964. So, I would say from that standpoint that 
would be — if you're asking about my criticism of 
that warning, that would be an inadequacy. 

I didn't put it to you quite precisely. Obviously 
if you want to have a warning track scientific 
information literally, you can go about doing 
that, correct? You can craft package inserts that 
come along with drugs today that have extensive 
scientific information in them, correct? 
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Yes, many products have extensive package inserts, 
and they often provide the consumer with many 
technical details. 

In 1966 a determination was made by Congress to 
put a warning on packs of cigarettes; we all agree 
with that, correct? 

Yes, Congress made a determination. 

There was no package insert that was considered, 
correct? 

I don't know if it was considered or not. 

Okay. And all I'm asking you is from the point of 


view of warnings policy or warnings decisions, are 
you in a position to say that the warning that was 
put on the packs of cigarettes in 1966 by Congress 
was erroneous? 

I do have a comment on what Congress's objectives 
were; and I do have a comment on whether it was 
erroneous, but I hesitate to say more than yes or 
no. So, again, I am in a box. If you'll let me 
say two sentences, I hope they're responsive. 

Sure. Go say the two sentences. 

In the preamble to the act. Congress makes clear 
that its objectives are not solely scientific, or 
for that matter the public health. Congress 
engaged in what it considered a balancing between 
the public health benefits and the economic 
relationship between tobacco and the rest of the 
country. Therefore, Congress's decision is not 
purely a scientific decision; and from the 
scientific standpoint, it is, therefore, 
plausible, in fact, logically valid that it would 
be an inadequate warning. 

In your view should Congress, in determining the 
content of the warning labels that went on in 
1966, should Congress have urged people simply not 


to smoke, is that your — 

If it were a — if Congress were acting on the 
scientific evidence, and if its sole goal was the 
scientific effects of smoking or the health 
consequences, then that would be from the 
scientific standpoint appropriate. 

Okay. 

As to what Congress's decision-making process was 
and how it reached that, that's a separate matter. 
That's a political issue, correct? 

It's an issue of politics. It's an issue of 
lobbying. It's an influence — it's an issue of 
influence pedaling. It's been written about 
extensively. 

But the FTC, in its review of what the warnings 
should be, has never urged that the label say 
don't smoke, correct? 

I don't think the FTC has ever specifically 
proposed that exact language, but I don't think I 
can recall everything that the FTC has proposed 
right at this point. 

Do you recall whether the FTC has ever taken the 
position that the warnings on cigarettes or in 
advertising should urge the consumer not to smoke? 
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I don't remember the literal language of any FTC 
proposal that uses words like don't smoke. 

Okay. Even today the FTC is not urging that the 
warning label on cigarettes or advertising should 
urge the consumer not to smoke, correct? 

Not in direct literal exhortation, no. 

The FTC is still focused on the warnings as a 
vehicle for conveying information about risk, 
correct? 

MR. STENGEL: Objection to form. 

I believe the FTC's main legislative purview 
focuses on the accuracy of transmitted messages, 
fairness in competition, inaccurate labeling, and 
the transmission of information, yes. 

Now, you say in your report that you believe that 
the tobacco industry should have issued some kind 
of warning to asbestos workers in the mid 1960s, 
correct? 

Yes, and what's more, they would have been In a 
position to give more definitive information had 
they engaged in the kind of research that was 
warranted prior to that time. 

I didn't ask you about the research. I asked you 
whether your report simply whether your report 


said that the tobacco industry should have issued 
a warning to asbestos workers in the mid 1960s and 
the answer to that is that's what your report 
says, correct? 

By virtue of certain facts, yes. 

Okay. Now, I think you've already told us that 
you don't hold yourself out as an expert in 
warnings, right? 

MR. STENGEL: Objection to form. 

No, I'm an expert in economics and economic 
competition that I know about. 

Okay. Are you familiar with the standards and 
methodologies that warning experts use in 
determining whether a warning should issue; and if 
so, what it should say? 

I'm going to have to amend my previous answer so 
that I — otherwise I'm getting into troubles with 
vocabulary with you, and I am being perfectly 
serious about it. I am not playing any games. My 
report meant warning. It did not necessarily mean 
what you're characterizing as a formal warning 
label, but in the broader sense, the transmission 
of information to consumers through the 
competitive process, which may involve voluntary 


claims and counterclaims, rather than simply 
mandated messages or inserts. That said, if the 
question is narrowly focused solely on what you've 
described as a warning label, then I'm not sure 
that I'm in a position as a nonexpert on warning 
labels to talk specifically about those criteria. 
Okay. Well, if we could just get — I appreciate 
what you're saying. Doctor Harris, but if we could 
just get an answer to the question that's pending. 
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and then I'll follow up on what you've just said. 
The question that's pending is do you know the 
standards or methods that are used by warning 
experts to determine when a warning should issue; 
and, if so, what it should say? Are you familiar 
with those? 

I think I just answered that when it comes to 
narrow questions of the standards of such 
warnings, and as to what the specific language of 
those warnings are, I haven't studied that. I'm 
not in a position to answer that. 

So, now I'm going to follow up on what you just 
said a moment ago in your answer, which is that 
you are not proffering an opinion as an expert in 
this case regarding what the formal warnings that 


appeared on cigarette packs or in advertising 
should have said, is that correct? 

No, I'm not an expert on the exact language of 
warnings, nor was I proffering that the 
information transmittal that should have been 
forthcoming from the tobacco industry solely take 
the form of a formal label or warning. 

Well, but now you've changed it a little bit. Are 
you offering an opinion in this case as to what 
the formal warnings that appeared on packs of 
cigarettes or in the warning label in advertising 
— on what those warnings should have said? Are 
you offering that opinion in this case? 

I am offering a different opinion. 

Okay. 

Which is, by way of clarification — 

Let's — 

You can stop me. I just won't tell you the 
answer. 

I want to know, first of all, whether or not 
you're offering a warning regarding the — you're 
offering an expert opinion regarding the content 
of the formal warnings. As I understand it, 
you're not. Then we'll get into the question of 


what you are doing in just a moment. You'll have 
a chance. But I want to first of all close out 
whether or not you're going to be offering an 
expert opinion on the content of the formal 
warnings. 

Oh, I'm not going to propose that there be a 
specific warning label and it said such and such; 
absolutely not. 

Okay. And you're not going to propose that there 
should have been such a specific warning label 
saying thus and such at some time in the past, are 
you? 

That has a specific form of language? I wouldn't 
be in a position to propose precisely what it says 
or exactly what's the best language to use. 

See, now, again. Doctor Harris, I'm trying — I'm 
not focused on whether you're offering an opinion 
that should have said the, or and, or but. I'm 
focused on the question of whether as an expert 
you're going to say that the formal warnings that 
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appeared on cigarettes in an advertising should 
have said something other than what, in fact, they 
said? Are you going to be offering that expert 
opinion or not? 


I am going to be offering an opinion about the 
information transmitted to the tobacco industry, 
whether it be in formal warnings or not; and what 
the scientific substance of that information be, 
regardless of the specific language. 

I still don't know that I have an answer to the 
question. We've now spent 10 minutes on this. 
Doctor Harris; and we can package this transcript 
and send it to the judge and say. Your Honor, I 
was trying to find out if Doctor Harris will be 
saying that the warning should have said something 
differently from what they said; and what I got 
now is. Well, I'm saying that the information 
transmittal from the industry should have been 
different in whatever form it took. 

Correct. 

We're going to talk about information transmittal 
all we want. I'm focused purely and specifically 
and narrowly — it's narrow — on the question of 
whether you say that the formal warnings should 
have said something different from what they said. 
If your question is whether the small black box in 
the corner of cigarette ads or in cigarette 
packages should have had a specific different 


language, I'm not rendering an opinion on that at 
all. 

Fine. That's an answer to my question, and I 
appreciate that. Now, are you saying that the 
tobacco industry at any point in time should have 
urged that consumers not smoke? 

In essence, yes. 

That's the message that you believe that the 
tobacco industry should have delivered to the 
public and to its customers. 

I think if the tobacco industry had made a fair 
representation of the health risks of smoking, 
they would have told customers that it would be 
better for them not to smoke at all. To the 
extent that the industry had alternative, less 
hazardous products, the industry could in a fair 
way describe what the consumer's alternative would 
be, but I think there's little doubt that the 
industry should have made statements like the best 
strategy is to quit entirely. I even can point to 
an example copy that the industry explored using 
in some of its research studies that would have 
had words to that effect. 

Okay. I think you started to answer the question. 


but I'll come back to it, because it's not just a 
question of personal ideas that you have or 
thoughts that you have. It is the expert opinion 
that you are going to offer. You say that you 
believe that the industry should have warned 
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asbestos workers — is it your opinion that the 
tobacco industry should have told asbestos workers 
that they shouldn't buy cigarettes and they 
shouldn't smoke? Is that the — 

I don't — 

— is that the message that you believe the 
tobacco industry should have conveyed to asbestos 
workers? 

I don't have any opinion from the moral, ethical, 
or normative standpoint as to what a manufacturer 
should or shouldn't have done. My opinion refers 
to what a manufacturer would have done had they 
not engaged in a conspiracy, but rather in 
arm's-length competition; and in such arm's-length 
competition they would have issued statements like 
the best thing that you can do is quit; and that 
is the best way to reduce your risk, but if you 
can't, we have such and such product. 

You've given me an example of something that you 


believe that the industry should have said, but 
you're really not answering the question. Your 
report says that the tobacco industry should have 
issued warnings or should have warned the asbestos 
workers in the mid 1960s; and all I'm asking you 
is do you believe as a part of your opinion that 
the central message that should have been 
delivered to asbestos workers or to the public 
generally by the manufacturers is that they should 
not smoke cigarettes? 

If the manufacturers had not engaged in a 
conspiracy and had instead engaged in arm's-length 
competition, then, in the course of such 
nonconspiratorial activity, they would have 
identified a group of highly susceptible consumers 
for whom the product would be especially 
dangerous; and as in the normal course in which 
manufacturers advise such especially-susceptible 
consumers, would consider them to be unintended 
consumers, and would advise them point blank not 
to use the product, just as a manufacturer might 
tell somebody with high blood pressure not to use 
certain kinds of allergy pills. 

Okay. Is that the essence of the warning that you 


believe the industry should have given? 

No, I think that's one of the motivations or 
explanations underlying it, but I'm not going — 
I'm not going to tell you exactly what it should 
say, but I am trying to respond to your questions 
about what is an intended and an unintended 
consumer; and, yes, they should have — they would 
have, not should have, and in some moral or 
ethical sense, but would have told specific 
highly-susceptible consumers that they should not 
use the product; and from the scientific 
standpoint, those highly-susceptible consumers 
would include asbestos-exposed persons. 

Okay. So, you believe that the industry should 
have told asbestos workers beginning in the mid 
1960s that they shouldn't smoke. 
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That would have been the outcome of arm's-length 
competition. 

Is that your opinion in this case? 

Yes, it is. 

Okay. And who else should the industry have told 
that they shouldn't smoke? 

At various points in time, depending on the 
scientific evidence that would have been developed 


by manufacturers as well as that that actually 
was, the manufacturers would have identified 
high-risk, susceptible persons in other groups for 
whom a formal admonition about risk would be 
forthcoming; and an example would be pregnant 
women. 

And when do you believe that the tobacco industry 
should have told pregnant women not to smoke? 

I'd have to go back over the evidence as to 
whether or not there was enough on low birth 
weight and the complications of pregnancy at the 
time of the Surgeon General's report, but my 
answer would depend not simply on what information 
prevailed in the real world or the baseline, but 
what would have prevailed had the tobacco industry 
engaged in serious search and research about the 
health consequences of smoking for pregnant women. 
But Doctor Harris, when you say that the tobacco 
industry should have told asbestos workers not to 
smoke in the mid 1960s, what standard or principle 
do you apply in saying that that warning or that 
instruction should have issued? What scientific 
or medical principle can you rely upon in saying 
the tobacco industry should have told asbestos 


workers not to smoke in the mid 1960s? 

That they would have been a highly-susceptible 
high risk group. 

Okay. That's not a matter of economics. That's a 
matter of you're stating a medical basis or a 
scientific basis. That's not an economic basis. 
There's no economic benefits for an industry 
telling any group of people not to use their 
product, is there? 

If they have a better product then they — 

If they have — what better products? What 
product would have been better? What cigarette 
would have been better, or what replacement 
product would have been better for asbestos 
workers to use in the mid 1960s? 

Oh, I could go into all the things that the 
cigarette manufactures, including B.A.T. and 
Phillip Morris, had on the shelf which I have not 
included as part of my opinion, but surely would 
have been appropriate, including the prototype for 
Ariel that was developed in the early 1960s that 
had nicotine delivery without attendant 
hydrocarbons. 

I'm going to focus on the mid 1960s when you say 


the tobacco industry should have told asbestos 
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workers not to smoke. That's the focus of my 
question, okay. You tell me the commercially or 
even technically-viable replacement for cigarettes 
that existed in the mid 1960s that asbestos 
workers could have switched to. 

As opposed to what would have or could have been 
developed had the manufacturers engaged in the 
appropriate research from the beginning — 

Could you please focus on my question. Doctor 
Harris. The time is the mid 1960s when you say 
the tobacco industry should have told asbestos 
workers not to smoke cigarettes. 

If — 

Excuse me, the question to you is tell me any 
commercially-viable or technically-viable 
replacement that existed for cigarettes that the 
asbestos workers could have switched to at that 
time. 

Ariel cigarettes or their prototype appeared to me 
from the internal documents all ready to be 
technically viable by that time. In addition, 
other manufacturers had products that while not 
completely reducing the risk, were available and 


would have reduced it somewhat; and I'm only 
answering just as to what was available, as to 
what could have been available. 

Okay. You've mentioned Ariel. What were the 
other products that would have reduced risk to 
asbestos workers in the mid 1960s that the 
industry could have told them to use? 

I believe there's a report which Helmet Wakeham, 
H-e-l-m-e-t W-a-k-e-h-a-m to the board of 
directors of Phillip Morris that it had a 
physiologically superior cigarette, but it did not 
succeed in the market because the manufacturer 
never told the consumer about the health story. 

Is that physiologically better cigarette one that 
would have made a difference to the risk of 
asbestos workers? 

From the information that I have about that 
cigarette, it is more likely than not that it 
would have. 

Okay. What's the name of that cigarette? 

It came under different brand names such as 
Saratoga and Multifilter; and some of these 
physiologic tests that were done by Phillip Morris 
included pulmonary clearance which would have a 


direct affect on the ability of the lung and the 
associated respiratory pathways to expel or propel 
asbestos particles that would otherwise be inhaled 
deeply. 

Any other product you say existed and was 
technologically and commercially feasible in the 
mid 1960s at the time that you say the tobacco 
industry should have told asbestos workers not to 
smoke? 

By the mid 1960s, as I have already testified, 
most of the established techniques for reducing 
the chemical tar and nicotine delivery of 
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cigarettes, such as increased aeration of the 
cigarette, increased use of reconstituted tobacco 
and tobacco sheathes, increased use of charcoal 
filters could already have been in place, even 
though many of those innovations were used only in 
a partial or incomplete manner, or, in fact, did 
not appear on the market until later by the 1960s. 
Now, I'm going to move to strike. Doctor Harris. 
That's completely nonresponsive. I asked you and 
you yourself recognized a couple of questions ago 
that this is exactly what the question was: I 
asked you to identify technologically or 


commercially-feasible products that the cigarette 
companies had as of the mid 1960s which you say 
they should have urged asbestos workers to use 
rather than smoke; and you have gave me Ariel, and 
you gave me Saratoga; and all I'm asking you is 
are there any others? 

I'm telling you about the techniques they had. If 
they aren't packaged in the name of a product on 
the shelf with a code name, and that's all you 
want, then I won't answer anymore. If your 
question has to do with techniques that were 
feasible that they did not exploit but could have, 
I was trying to answer that question, but if you 
just want code words for the names of products — 
No, I want — 

— I don't know all the code words. 

No, I just want the products. I want you to 
identify for me the products that were 
technologically feasible or commercially 
acceptable that existed in the mid 1960s and that 
you say the tobacco industry should have told 
asbestos workers to use rather than smoke. 

If you're asking — 

You gave me Ariel. 


— asking me for the name of a specific code name 
product on the shelf as opposed to a technology 
that could be embodied in a product, then I think 
I've given you every one that I can recall right 
now. 

All I've got is Ariel and Saratoga. Are there any 
others? 

I've answered your question the best I can the 
previous answer. 

As I understand it your opinion is in the mid 
1960s the tobacco industry should have told 
asbestos workers not to smoke, but if they had to 
smoke to use one of these other products, is that 
correct? 

No, that's a mischaracterization of what I 
testified to. 

Well, then, I don't understand. I'll go over — 
the No. 1 question. Doctor Harris, the No. 1 
question is is it your opinion in this case when 
you say the tobacco industry should have warned in 
the mid 1960s, is it your opinion in this case 
that the tobacco industry should have told 
asbestos workers don't buy and use cigarettes or 
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not? 


The tobacco industry, had it engaged in 
arm's-length competition, would have done a number 
of things which would have included an admonition 
to asbestos workers that being high-risk, 
susceptible individuals they are best advised not 
to smoke at all, or if they do, to quit; and that 
no other behavior or strategy would reduce risk as 
much. That would be the first element that I 
would think would naturally follow in such 
arm's-length competition. There would be others. 

I don't know if they're responsive to your 
question. I could elaborate on them. I think I 
already have. 

Okay. 

MR. BERNICK: Let's take a break. 

VIDEO OPERATOR: Okay. The time now is 
12:04, and we are off the record. 

(Recess was taken.) 

VIDEO OPERATOR: The time now is 12:16. 
This is the deposition of Doctor Jeffrey Harris. 

We are back on the record. 

Doctor Harris, you discussed before we took a 
break about the susceptibility of the asbestos 
workers as a group to diseases also associated 


with smoking such as lung cancer, correct? 

Correct. 

Statistical studies that have been done on the 
relationship between tobacco and disease look to 
what factors were associated with diseases such as 
lung cancer, and one of the factors they found was 
smoking, correct? 

That was one of the findings in such statistical 
studies; that people who smoked had a higher risk 
of lung cancer. 

Okay. And is it also true that in the statistical 
or epidemiological studies back in the mid 1960s 
and even before that other factors were identified 
as being risk factors for some of the same 
diseases? 

If you were to focus specifically on lung cancer 
to follow the thread of your last question, at 
various times among those factors identified would 
have been asbestos, but either before or later 
nickel chromium, radon daughters, or that is 
uranium mining products — I think those are the 
main ones. 

Okay. And if we go beyond lung cancer, heart 
disease is another disease that's associated with 


cigarette use, correct? 

I think the import of your question is if you go 
beyond lung cancer, then there are other diseases 
that are caused by smoking for which epidemiologic 
studies have found evidence. 

Okay, and in those epidemiologic studies other 
risk factors for the diseases also have been 
identified. For example, in the case of heart 
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disease, sedentary life-style, how much exercise 
you get is also a risk factor for heart disease, 
correct? 

Yes, I use the word risk factor here to mean that 
it is a characteristic of an individual which is 
predictive of the subsequent risk of disease in a 
particular study; and within that context, 
sedentary life-style is indeed a predictor of a 
higher risk of coronary heart disease. 

Would you say that somebody who has got a 
sedentary life-style has got a greater risk of 
smoking-related illness if they smoke than 
somebody who doesn't have a sedentary life-style? 
Yes, an individual who both has a sedentary 
life-style and smokes will have a higher overall 
risk of coronary heart disease than either an 


individual — well, the delta will apply to either 
of them. It would be a higher risk than if they 
didn't smoke, and a higher risk than if they did 
exercise. 

Poor diet, is the same thing true of poor diet? 

To be more precise, those people with a high blood 
cholesterol level would have a higher risk of 
coronary heart disease, independent of whether 
they smoked, but that if they both smoked and had 
a high blood cholesterol level, then the combined 
risk would reflect those two contributions. 

And to the extent that poor diet is one of the 
causes of high cholesterol level, people with poor 
diet are also people who are at greater risk of 
smoking-related illness when they smoke, correct? 
Correct. To the extent that people who have a 
diet high in animal fats and their cholesterol 
levels in turn rise from that, then those people 
will have higher risks of coronary disease, both 
from their dietary intake, and, if they smoke, 
from their took smoking, too. 

Okay. Now, we've gone through diet, and we've 
gone through diet/high cholesterol levels, and 
we've gone through sedentary life-styles. What 

other factors are have been identified as being 
factors where people who have them and smoke are 
at higher risk of having smoking-related illness? 
Well, the way your question is framed, I don't 
think anybody is immune specifically to the health 
consequences of smoking, although conceivably 
there is such a group, and therefore — 

When I'm talking about risk factors, I'm talking 
about characteristics of risk factors that people 
have such that when they smoke their risk of 
getting smoking-related illness is particularly 
significant or enhanced. 

Well, with respect to exercise, I don't know if 
it's been established that there is a synergistic 
relationship between sedentary life-style and 
smoking, although there are — certainly smoking 
is bad for people who don't exercise. I think 
there is some evidence from the Framingham Study 
that the combination of cholesterol, elevated 
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cholesterol and smoking has a more than additive 
effect. That is that the person with high 
cholesterol has a bigger delta from smoking than 
the person with low cholesterol. 

Would you — 


But I don't want to mischaracterize my answer by 
saying that simply because a person has another 
risk factor like an elevated level of a chemical 
called homocystine, which has been in the 
literature for coronary heart disease, that that 
means that they are necessarily any more or less 
susceptible to smoking per se. 

Well, but certainly just from a common sense point 
of view people who have poor diet, and, therefore, 
high cholesterol levels, or people who have 
sedentary life-styles are particularly susceptible 
to smoking-related illness, correct? 

MR. STENGEL: Objection to form. 
Particularly susceptible to me means more than an 
additive effect to some of those probably. If it 
means that the combined affect will just be large, 
then I think that would be the case. 

Okay. Well, when you say susceptible, when 
somebody is susceptible, would you say somebody is 
susceptible to smoking-related illness if they 
have additional risk factors for smoking-related 
illness beyond being exposed to smoke? 

It's a matter of degree, I think. If you took a 
pregnant woman, that person is susceptible to a 


very high degree of risk in a short time window 
with — considering the time window — what does 
amount to a relatively low dose of smoking, and, 
therefore, that would be one definition of high 
susceptibility. If you took the case of asbestos 
— pardon me for pausing — then I would talk 
about the fact that there is a synergistic 
relation between the two so that the delta due to 
smoking will indeed be higher for an individual 
who is also asbestos exposed. 

If you talked about people who already 
have preexisting disease, let's say somebody 
already has bad vascular disease, then, indeed, 
smoking is likely to enhance that person's 
pathology more than someone who was previously 
healthy and had no such at least detectable 
disease. 

Okay. People with poor diet, and, therefore, high 
cholesterol, people with sedentary life-styles, 
pregnant women, women who took birth control 
pills, all these groups of people are susceptible 
to smoking-related disease in differing degrees, 
correct? 

Yes . 


People exposed to asbestos are susceptible. 

To smoking-related disease, yes. 

What other groups of people are susceptible to 
smoking-related disease? 
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I think I told you I don't think there is anybody 
immune to smoking-related disease, so the answer 
is, to a matter of degree, I believe, everyone. 
Sure, but there are particular groups of people, 
and we've identified them; people with poor diet, 
people with sedentary life-styles, pregnant women, 
women who take birth control pills, whose risks of 
smoking-related disease are different from other 
people in the general population, correct? 

There are a — people who, in the parlance of 
public health are called high-risk groups, whether 
they are at high risk because it's a situation of 
smoking, or because they are exposed to asbestos, 
or, as you've described, whether they take birth 
control pills or contraceptives, there is a matter 
of degree. If you would go beyond that to people 
who are sedentary, I don't remember the smoking 
literature ever specifically calling them 
high-risk groups, but to a degree their risk will 
be higher because of their sedentary health 


life-style, and the same would apply as well to 
people who had high blood cholesterol by virtue 
either of their inheritance and/or their diet. 
Okay. Should people who have high cholesterol, 
either independently or as a result of poor diet, 
should they be told not to smoke? 

From the scientific standpoint as a medical doctor 
I would advise everyone not to smoke if that's 
your question. 

Presume — 

If it's a separate question as to what would have 
prevailed at the market, I don't know if I should 
be answering that. 

But from a scientific or medical point of view you 
would tell everybody not to smoke, correct? 

From the scientific standpoint of a doctor, I 
can't think of a patient for whom the cost benefit 
equation of smoking tips in the balance of 
continued smoking. Though, as a practical matter, 
I may advise many people to adopt strategies that 
involve reduced tobacco use because the goal of 
quitting is just unattainable. 

From a medical point of view you would advise all 
people not to smoke, correct? 


I've answered that question already. 

Okay. And the public health community has advised 
everybody not to smoke, correct? 

I think that has been a central overall message of 
the public health community that people should not 
smoke. 

Since 1964 and before. 

MR. STENGEL: Objection to the form. 

To some degree, indeed, it was before 1964, yes. 
Okay. Now, you've told us that the — let me just 
ask you. Do you believe the tobacco industry 
should tell people who take birth control pills 
that they should not buy and use cigarettes? 

I don't have an opinion morally or ethically 
whether it should. I do have an opinion as to 
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what would happen in a market with arm's-length 
competition; and I think it is likely, given the 
evidence that was subsequently developed, that 
women who took oral contraceptives would have been 
identified as an especially-susceptible group who 
would have been admonished about the hazards of 
using the product. 

I didn't really ask you about admonished 
concerning the hazards of using the product. Do 


you believe, is it your opinion that the tobacco 
industry should tell women who are on birth 
control pills that they should not buy cigarettes? 
Oh, I have an opinion as to what they should do if 
that's relevant. The opinion is that they would 
be well advised to admonish people that it was an 
extremely high risk of vascular events that result 
from women who are on the pill and smoke; that 
among many studies, including the Walnut Creek 
Study, virtually all of the serious complications 
of birth control pills occurred among women who 
were smokers as well. So, if you're asking me 
just from my own medical and ethical standpoint, 
yeah, I think they ought to tell them. 

Well, we're kind of getting a little bit away from 
this thing, and let me get back to it in a more 
precise way. You told us before we just took a 
break that in your view the tobacco industry 
should have told asbestos workers in the mid 1960s 
that they shouldn't smoke cigarettes, correct? 

The tobacco industry would have, in the absence of 
a conspiracy, done so. 

But when you say that, when you say that are you 
— when you make that statement — making that 


statement as a matter of what the tobacco 
companies should have done from an economic point 
of view, or are you making a statement of what the 
tobacco companies should have done from the point 
of view of their obligation to warn the consumer 
about the risks associated with a product? 

MR. STENGEL: Objection to the form of 
the question. 

I would agree. There's somewhat of an ambiguity 
into what my assignment is; and, therefore, I will 
tell you that the answer I believe is that I am — 
that I have been charged with saying both; first 
what would have prevailed had there not — as a 
descriptive matter — had there not been a 
conspiracy, and, therefore, what consequences 
would have followed from the damage standpoint but 
for such a conspiracy. 

In addition, I believe I'm being asked 
independent of that, as you asked in your 
question, as to whether or not from the scientific 
standpoint an exhortation for certain people not 
to smoke and a warning for still others to be 
advised about the hazards of smoking was 
scientifically appropriate. 
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Yes . 

Beyond that, I can't make a legal judgment as to 
what people should have done, or, for that matter, 
I'm not sure that if I have an ethical opinion as 
to what's right or wrong that that should play any 
role here. 

Okay. So, when you talk about what the 
manufacturers should have done, you're not an 
expert in business ethics, are you? 

MR. STENGEL: Objection to form. 

No, I don't — I mean, I think like any other 
person I might have opinions on business ethics, 
but I don't push — I don't propose myself to be 
such an expert; and it is not business ethics that 
I'm talking about here. 

Okay. And you're not saying — you're not trying 
to express a legal conclusion or a moral 
conclusion of what a responsible or an ethical 
manufacturer should have done, correct? 

I'm not a jury sitting in a negligence case as to 
whether someone breached a duty. I don't think 
that's my business. 

But you have a background in economics, right? 

Yes, I do. 


And what you're saying is economically there was a 
conspiracy that was an anticompetitive conspiracy, 
right? 

Correct. 

And that as a result of that conspiracy, warnings 
were not issued to asbestos workers in the mid 
1960s that would have been issued if the industry 
had not had the anticompetitive conspiracy. 

Correct. 

Okay. And that if in your view the industry had 
not had an anticompetitive conspiracy, it would 
have told asbestos workers not to smoke in the mid 
1960s. 

Yes, the firms would have issued such messages as 
part of their competitive activity. 

Okay. And the industry also, again, on the same 
theory that you have, would have told other 
susceptible groups, that is other groups of people 
they were at higher risk of smoking-related 
illness than other people who smoked, or told 
other high risk groups not to smoke, correct? 

Yes. I'll give you yes, with an amplification. 

In the absence of a conspiracy in which the 
parties agreed jointly to deny risk, competitors 


acting at arm's-length without such a conspiracy 
would have warned susceptible people not to use 
the product at all; and as to which groups would 
cross the line of a warning about not use versus a 
purely informational warning, I think that's a 
matter of degree. 

Okay. And with respect to — well, matter of 
degree, but what standard — in your opinion what 
standard or methodology would you use in 
distinguishing between those different groups? 

MR. STENGEL: Objection to the form of 
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the question. 

I think you — 

In the one case you have people where you're 
saying the manufacturers would have told them 
don't use the product. In others you're saying 
the manufacturers would have provided them with 
warning information. What standard or test within 
your field would you use to distinguish the groups 
one from another? 

I don't know — 

MR. STENGEL: Objection. 

I don't know if I can give a pat answer to that. 

It definitely is a scientific standard, but there 


is an element of market determination as well. 

And a typical example would be which individuals 
are asked specifically not to use a drug, and 
which individuals may be admonished that there are 
adverse effects, but go ahead and use it; and that 
determination is a matter of degree. It depends 
on exactly how high the risks are, and there's no 
cutoff that I could think of that I could give you 
right off the bat that would answer that. 

Is there any place where we can go that you know 
of and can identify in the literature where that 
test or that methodology is set out so that others 
can know what it is? 

I don't know if I can point to any literature that 
would do this in a cut-and-dried manner, although 
I can point to vast literature on the responses of 
firms to safety issues. So, in some cases the 
risks of a product are so great that a 
manufacturer recognizes no one should use It, and 
just pulls the product from the market; and that 
happens In special circumstances when the 
identified degree of risk is quite high; and there 
is a whole continuum that ranges from that to 
other cases where, well, two percent of the 


population is penicillin allergic. That doesn't 
mean simply because there are people out here 
allergic to penicillin that everybody should be 
told don't use it. Instead, people are advised 
that you may be penicillin allergic; and you have 
to consider that. I think it's a matter of 
degree; and I think the evidence bears out that it 
does strongly depend on the degree of risk, but 
I'm not sure that there is a formal rule, nor 
could there be to make that determination once and 
for all without looking at the facts. 

Well, Doctor Harris, you've told us that based 
upon your experience and expertise in economics 
that absent this anticompetitive conspiracy, the 
industry would have told certain susceptible 
groups not to smoke in the mid 1960s, including 
asbestos workers. Separate and apart from the 
economics, that economic analysis, is there any 
medical or scientific standard that you can 
identify that instructs a manufacturer when they 
should tell the consumer of their products not to 
use them? Not just the warning information, but 
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telling the consumer not to use. Is there any 
medical or scientific test that you're relying 


upon in saying the manufacturer should have told a 
group or groups not to use the product? 

I think the scientific standard would have to 
hinge on the unreasonableness of the degree of 
risk; and that when manufacturers remove products 
from the market, or take other actions along the 
continuum that manufacturers can normally take, it 
is governed in great part by where along that 
continuum of risk, as an objective matter, the 
problem lies. If there is an immediate danger 
which is extreme, then a manufacturer, if for no 
other economic reason than to protect its 
reputation, will remove a defective or dangerous 
product. 

But can you identify for us where that standard is 
set out and how that standard is articulated? Let 
me put it differently: Everybody knows that 
companies should act reasonably. I'm not asking 
you questions for your opinions about what's the 
reasonable or unreasonable conduct of a company. 

I am asking you is there a medical or scientific 
standard that you believe the tobacco companies 
should have used in determining groups of people 
as to whom they should say don't use cigarettes? 


It would have to be in those specific cases in 
which the use of the product tobacco, with 
whatever other characteristic there was, was an 
extremely deleterious mix, and which there was an 
established high degree of risk. 

That's all you can say? 

I don't know — I'm thinking of in what cases do 
drug manufacturers advise certain people not to 
use a product, whereas others they're warned about 
side effects, or in still other cases where 
they're pulled from the market; and I am thinking 
of cases in which other manufacturers would either 
issue product recalls, and I don't think that 
there's any hard and fast rule. Instead, I would 
say it is a determination of the degree of risk 
which is an objective matter, but I'm not sure 
that I could articulate a cutoff that I could 
apply universally. 

Could we go to any medical or scientific textbook 
and find that cutoff, or can you go to peer review 
literature and find the articulations of the test 
that should be used in determining whether a 
manufacturer should tell people not to use the 
product? 


There is enormous peer reviewed literature on how 
dangerous the product is, and there is a 
substantial economic literature on the incentives 
of manufacturers to come clean about the 
characteristics of their products for their own 
economic survival; and there is, likewise, a 
substantial peer review literature on the 
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incentive to improve their products. Beyond that, 
I don't think you could come up with anything. 

Now, what groups in the mid 1960s do you believe 
the tobacco industry should have told don't buy 
cigarettes? I want you to make a list for me. 

MR. STENGEL: Objection to form. 

And just so I'm clear, you've said that with 
respect to some groups of people the tobacco 
industry should have said. Don't use the product; 
don't buy it; don't use it. With respect to 
others you say it was enough to provide warning 
information; and what I want you to do is tell me 
as you go through the groups of susceptible 
people, who gets the warning, and who gets the 
advice or instruction don't use. 

Let's begin with people who have a 
sedentary life-style. Do they get the warning or 


are they told — should they have been told by the 
industry don't use cigarettes? 

I don't see the group of sedentary people as 
having such an isolated identifiable high group of 
risk that that would have been the outcome of the 
unfettered competitive process. Instead, I think 
it's quite reasonable, based on the evidence, that 
manufacturers, rather than telling people that 
smoking allows you to run faster or is associated 
with vigor, that they explain that, in fact, that 
there are serious consequences of the product for 
one's exercise capacity, and that the combination 
of sedentary life-style and smoking is dangerous, 
but I wouldn't put them in the category of 
pregnant women, women on birth control pills, 
people with established pathology, and 
asbestos-exposed workers. 

Well, but you've testified previously, have you 
not. Doctor Harris, that there is a synergy 
between sedentary life-style and smoking, correct? 
There is some degree of synergy, I believe; and I 
think it's in the Framingham Study and some of the 
studies where the affect of smoking on sedentary 
life-style is greater than it is without sedentary 


life-style. 

And that's why I say are you saying that there is 
a synergistic relationship between sedentary 
life-style and smoking, but the people — those 
are not people that are susceptible, and they 
should only have been warned. They shouldn't have 
been told not to smoke. If there's synergy, what 
difference does it make if it's synergy from 
sedentary life-style, or asbestos, or radon, or 
alcohol? 

MR. STENGEL: Objection to form. 

I'm sorry, I have trouble answering your questions 
when you put alcohol in. I'm not sure what the — 
Leave the alcohol out. 

Okay. I think it's — I've answered already. I 
think it's a matter of degree. There are some 
people whose risk is so high that it would be a 
scientific obligation as well as in the economic 
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interest of a competing firm to advise people not 
to use the product at all, as opposed to others 
who may have some degree of higher susceptibility, 
but are being urged to use a lower-risk product 
which was likely to be available. 

Well, but then what is the — so what you're 


saying, it's a matter of degree, and the degree is 
defined by how much risk there — 

Yes, and that would depend on the evidence 
available at the time. 

Okay. And what was the numerical cutoff? At what 
level of enhanced risk, what level of enhanced 
risk do you use in saying that the manufacturers 
should have told people not to smoke in the mid 
1960s, as opposed to simply giving them a warning? 

MR. STENGEL: Objection to the form of 
the question. 

I don't know if I could answer that now off the 
bat in every case, but in the case of asbestos 
where you're getting a relative risk that's over 
50 to one and possibly higher, depending on the 
study, and where that amounts to a lifetime risk 
of lung cancer of conceivably 50 percent, that's 
sufficiently high that that manufacturers would 
have a strong obligation and incentive to do more 
than simply warn. 

But can you tell for me — can you tell me what 
level of excess risk is sufficient in your opinion 
as an expert matter at what level of excess risk 
the instruction should have been given in the mid 


1960s not to smoke? Can you identify that? 

No, not in black and white. 

Okay. Now, when did it become known, the level of 
excess risk associated in asbestos workers, the 
level of excess risk associated with smoking? 

You mean when actually known as opposed to when it 
might or could have been known? 

When was it actually known? 

I think the first reasonable evidence of that 
would have been in the late 1960s. 

Should we stop? 

No, that's all right. And, therefore, in terms of 
being able to make the decision about whether to 
issue a warning or to actually tell people not to 
smoke in the case of the asbestos workers, that 
information was not available until the Selikoff 
study came out in '68, correct? 

MR. STENGEL: Objection. 

If indeed we focused on what actually prevailed 
rather than what could have; and if we focused 
sharply on when the degree of risk was so high 
that a warning not to smoke at all would have been 
unquestionably an obligation of a firm, then I 
think Selikoff's study in the late 1960s would 


firm the landmark time. 

Okay. Now, the synergy between smoking and the 
sedentary life-style was known before then. 
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correct? 

I don't think so. Paul Dudley White probably 
wrote in some of his cardiology textbooks about 
exercise, but I think the first study on exercise 
that really put everything down was the Harvard 
alumni study by Ralph Paffenbarger, and I think 
that came out later. 

What about high cholesterol? 

Then I think you're getting evidence from the 
Framingham Study, but as to exactly what was known 
at that time, there's also the Kaiser-Permanente 
Study; there's also the American Cancer Society 
Study, but as to whether it was known at that 
point that there was an interaction between 
smoking and high cholesterol, rather than simply 
an independent operation of both of those factors, 
I don't know. 

Doctor Selikoff, in May of 1966, gave the advice 
that we see in this Asbestos Worker letter, 
correct? 

Correct. 


Do you quarrel with the adequacy of what Doctor 
Selikoff was telling the workers? 

Based on what he knew at the time, no. 

By the time Doctor Selikoff gave his advice to 
asbestos workers — this is May of 1966 — that's 
two years after the Surgeon General's report, 
correct? 

Yes . 

Are you aware of any statistical analysis that 
tells you that the message that Doctor Selikoff 
delivered in May of 1966 had more impact than the 
Surgeon General's report in '64 on the smoking 
behavior of asbestos workers? 

MR. STENGEL: Objection to the form of 
the question. 

I believe that the analysis that I have done in 
this matter bears on that question. 

It may — I don't think it really answers the 
question that I asked you. 

Well, the answer is yes, I am aware. 

Is there anywhere in your work on this case — 
first of all, is there any work that you have done 
in this case that enables you to discriminate 
between the affect of Selikoff's advice to the 


insulation workers, beginning at least in May of 
1966, and the affect on those same workers of the 
Surgeon General's report in 1964? 

Yes . 

Okay. How does your study distinguish the affect 
of the Surgeon General's report in 1964 on these 
workers from the affect of the advice given to 
these workers by Doctor Selikoff beginning in May 
of 1966? 

And I'm referring to my study, and "my" being 
Report No. 1 and Report No. 2, that comparison 
group in the first study is members of the general 
population, and I chose an ancillary comparison 
group which are blue collar members of the general 
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population; and both of the comparison groups in 
that study were people who were by and large alive 
at the time of the Surgeon General's report. At 
the same time, the insulation workers were alive 
at the time of the Surgeon General's report, but 
also got Doctor Selikoff's message. 

So, from the design standpoint, the 
comparison group got only the Surgeon General's 
message, or whatever other publicly-available 
messages there were for and against smoking. 


whereas Doctor Selikoff's group got all those plus 
his message. The same would also apply to 
claimants to the trust for the vast majority of 
them were alive in the time of the Surgeon 
General's report, and old enough to be apprised of 
it; and they, likewise, would be the comparison 
group where they get Surgeon General's report or 
whatever other messages are out there, whereas 
Doctor Selikoff's group gets that plus. 

But the general population that you reviewed in 
your first or second report, they weren't asbestos 
workers. 

(Attorney Silverman entered the room.) 

I had two control groups. One was the general 
population, and the second was a group of blue 
collar workers where I tried to choose people as 
best I could who were most likely to be employed 
in the asbestos industry. 

Well, but you don't know that they were asbestos 
workers. 

No, not in that study. 

Well, that's really what I'm asking you is do you 
have any data that enables you to discriminate 
within the asbestos worker population — 


Well. 

— the difference between the impact of the '64 
report and the impact of the advice that Doctor 
Selikoff began beginning at least as early as 
1966? 

I have the claimants to the trust who by and large 
are asbestos workers. 

Well, but actually in point of fact how many of 
the people in the trust are actually insulation 
workers? 

As opposed to asbestos workers in general? 

Yes. 

Probably about 10,000 I would say. Maybe five to 

10 , 000 . 

Out of a total of? 

400,000 something so far. 

All right, and how many of the people who are 
claimants are actual asbestos workers? 

MR. STENGEL: Objection to the form of 
the question. 

Johns Manville claimants, claimants against the 
Manville Trust, how many of them are actual 
asbestos workers? 

MR. STENGEL: Same objection. 
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I'd say the vast majority of them have been 
exposed to asbestos to varying degrees in their 
occupation. 

Well, that's obviously true. Some of them in 
connection with the construction trades; a lot of 
them in connection with construction trades, 
right? 

Right. I think there is a genuine sense in which 
they are asbestos workers. 

But the insulation workers were people who were 
highly exposed to asbestos, correct? 

Correct. 

Okay. And because they were highly exposed to 
asbestos you would have expected in the message 
delivered to them that talked about a potential 
special risk to them because they were both 
asbestos workers and smokers would have a 
particular impact on them precisely because they 
are highly exposed to asbestos, correct? 

MR. STENGEL: Objection to form. 

I don't have any problem with that. 

Okay. And that's why I ask you now are you aware 
of any statistical analysis that enables you to 
discriminate the effect on people who actually are 


asbestos workers, discriminate between the impact 
of the Surgeon General's report and the impact of 
the advice that Doctor Selikoff was giving 
beginning in May of 1966 as indicated in the 
letter? 

I think that the studies I have done clearly 
distinguish between them. If I were to pose the 
alternative explanation that the asbestos workers 
have increased quit rates because of the Surgeon 
General's report, then I would have expected to 
observe comparably an increase in quit rates in 
other comparison groups. 

Well — 

And while to some degree quit rates rose at some 
point, they didn't rise by anywhere nearly as 
much. 

But you never compared the quit rates of the 
insulators with the quit rates of other people 
exposed to the same levels of asbestos, right? 

I have compared the insulators to people who were 
exposed enough to get sick. Beyond that, I don't 
think I can answer your question. 

And to get sick from asbestos can take place at 
extremely low levels of exposure, correct? 


MR. STENGEL: Objection to the form of 
the question. 

I think I've got to get socked with asbestos to 
get some — you just can't walk by asbestos dust 
at school and expect to have a high — I mean, 
although there is a public policy about that, it's 
my understanding that the claimants to the trust 
had significant asbestos exposure. They just 
didn't take a whiff here and there and then expect 
to have an abnormal chest x-ray. 
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Well, isn't it true that there's no threshold in 
risk of asbestos-related illness from asbestos 
exposure? 

That I don't know the answer to — even if it were 
relevant. 

Can you identify any comparison group with the 
insulators where the comparison group has 
comparable levels of asbestos exposure? 

MR. STENGEL: Objection to the form. 

The closest I can come in that regard is to the 
claimants to the trust, and I've given the answer 
that I can, but I haven't measured in a formal way 
the — there are measurements of the asbestos 
exposure of claimants to the trust, but I haven't 


undergone the exercise of doing a quantitative 
comparison. I believe that the claimants to the 
trust have been exposed enough to get sick, but on 
average they have a lower exposure to asbestos 
than the insulators. 

And you would expect that people with a lower 
level of exposure to asbestos to be less sensitive 
to information regarding potential health effects 
of joint exposure to both asbestos and tobacco, 
correct? 

Possible. 

That's not just possible. That's something that 
you would expect based upon your background in 
epidemiology, correct? 

MR. STENGEL: Objection to the form of 
the question. 

It has nothing to do with epidemiology. It has to 
do with responsiveness to information. 

Based upon your background from responsiveness to 
information it's not just possible that people 
with lower exposure to asbestos would be less 
responsive to that information; you would expect 
that they'd be less responsive to information 
about the joint effects of asbestos and tobacco. 


correct? That's what you'd expect? 

MR. STENGEL: Objection to form. 

I don't know where there would be a cutoff for 
this. I think there is — there should be some 
relationship where the people most heavily exposed 
to a product would pay the most attention, but as 
to where that cutoff is. I can't tell you in 
advance as to whether or not people who worked in 
brakes or sheet metal, or the construction 
industry, or other forms of work that involved 
asbestos, but perhaps weren't as heavily exposed 
as insulators, whether their reduced risk is 
enough — not reduced risk — but reduced exposure 
will be enough to significantly affect the heed 
that they would take, I don't know. I just can't 
answer that. 

Okay. What's the first statement that you're 
aware of, the first public statement that you're 
aware of that the tobacco industry ever made 
regarding the reiationship of tobacco and 
asbestos-related illness? 
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It would have been sometime after Doctor 
Selikoff's report. I don't believe the tobacco 
industry said anything about asbestos and lung 


cancer that I can recall before Doctor Selikoff's 
report. 

I've looked through your report. In the first 
statement that I see in your report is the 1979 
statement that was issued by the tobacco institute 
called "Continuing Controversy, 1964 to 1979." 

Can you identify any earlier statement that was 
actually made publicly by the tobacco industry 
regarding the relationship of smoking and 
asbestos-related illness? 

I haven't done an exhaustive study of every 
tobacco document, and I can't answer your question 
right now as to when exactly the first one was 
that explicitly denied the relationship between 
smoking and asbestos and disease. 

Your report makes reference to a bunch of 
documents that were obtained during this case that 
are kind of questions and answers, or issues and 
answers type documents. Have you determined 
whether there was any public statement that was 
actually made, actually disseminated by the 
tobacco industry on the relationship of smoking to 
asbestos-related illness other than the 1979 
tobacco institute document. Continuing 


Controversy? 

No, I haven't made a complete study of all of not 
only the underlying documents in which the tobacco 
industry took a public position, but I have not 
done a study of the degree to which executives or 
agents of the tobacco industry on their trade 
associations gave interviews with the press that 
followed the scripts listed in some of the other 
documents cited in my report. 

Well, as an expert can you identify any public 
statement made by the tobacco industry on the 
subject of tobacco and asbestos-related illness 
other than the 1979 Tobacco Institute document, 
continuing Controversy? 

I believe the tobacco industry has been — has 
made numerous public statements, either in press 
releases, interviews with the press, or other 
statements by its agents, but I'm not prepared now 
to give you a specific answer. 

Your report does not disclose that at all. It 
doesn't say what actually got issued. It just 
says here are documents that I have looked at. 

Have you made any study to determine what 
statements actually were issued by the tobacco 


industry? 

No, I haven't made a determination as to the 
individual cases in which the briefing books or 
scripts were used and when; although it is my 
understanding from personal experience as well as 
from — well, from my own knowledge of the 
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industry that, in fact, those briefing documents 
did not lie fallow. 

Well — 

MR. SCHROEDER: I'm sorry, I'm going to 
have to move to strike. 

MR. BERWICK: Yeah. 

Doctor Harris, I really want you to focus on the 
question. You've identified a series of tobacco 
company documents, and the very simple question is 
have you actually determined whether apart from 
the 1979 Continuing Controversy document, whether 
any other statements were actually made publicly 
by the tobacco industry regarding tobacco and 
asbestos-related illness? Have you made that 
determination as an expert? 

As a person involved in the field, yes. As an 
expert studying what happened to those documents, 
no, I haven't done a study of that. 


Okay. As a person involved in the field, can you 
identify any public statement issued by the 
tobacco companies regarding smoking and 
asbestos-related illness other than the 1979 
Tobacco Institute Continuing Controversy document? 
Well, I've been a consultant to the Surgeon 
General; and at various times in the capacity as a 
consultant I have either been present at the 
Surgeon General's briefings of the press, or I 
have been asked to take questions from the press 
in connection with the issuance of the Surgeon 
General's report. And I have been called by the 
media in those specific circumstances and asked 
what do you think about the position of the 
tobacco industry, such as the tobacco industry's 
representatives, and what they are saying; and my 
interpretation from listening to what the media 
have told me is they clearly get the message from 
the tobacco industry, and have gotten the message, 
as to what the tobacco industry's position is or 
was; and it comports with the messages that I read 
in those briefing books. 

Okay. Is there any particular statement made by 
the tobacco industry on the subject that I asked 


you about which is the relationship between 
smoking and asbestos-related illness which you 
personally know was issued publicly? 

I'm not sure what you want me to do. You want me 
to quote the transcript of a particular press 
briefing? I haven't done that. I can tell you as 
a fact I know that the media, when they called me, 
knew what the tobacco industry's position was, and 
they must have been told by the industry. 

On asbestos and smoking and health? 

Oh, yeah, they'd call and say asbestos and the 
tobacco industry says that smoking doesn't cause 
lung cancer; that there's no relationship or 
established synergy. I gave all the different 
explanations and proposed rebuttals, if you will, 
that are in those documents, but as to who in the 
tobacco industry said them at which time, I'm not 
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privy to that; and in direct response to your 
question, I haven't done a study of all the 
documents to see in what ways the material that I 
did look at reached the public domain. 

Okay. These contacts that you had with the press 
on the particular subject of asbestos and tobacco, 
that is relationship with smoking and tobacco and 


asbestos-related illness, when in time did that 
occur? 

Well, the first time for me would have been 1979. 
Okay. And thereafter on what particular 
occasions, if any, do you specifically recall that 
that occurred? 

Those that I — occur are in connection with 
issuances of the Surgeon General's reports when I 
would be asked to be somebody available in case 
there were scientific questions, but I can't tell 
you the dates of those. They tend to be in 
January, but they are off schedule sometime. 

Are you aware of any press coverage whatsoever 
that actually picked up on any statement made by 
the tobacco industry on the relationship of 
smoking and asbestos-related illness? 

When I talked to the press they routinely said, 
but the tobacco industry says so on and so forth. 
Could you listen to the question? 

I haven't — 

Could you listen to the question. Doctor Harris? 
Yes . 

The question is can you identify any press 
coverage, that is newspaper comes out, a TV 


program takes place, the radio program takes 
place, the magazines come out, can you identify 
any actual press coverage that picked up on any 
statement made by the tobacco industry concerning 
the relationship of smoking and asbestos-related 
illness? 

What do you mean picked up on? Do you mean was 
influenced by the position of the tobacco 
industry, even if not explicitly stated or was 
quoted as a representative? 

Made any reference to it. 

I haven't done a study of that. I can't answer 
that. 

Okay. Are you aware of any smokers or any 
information that says that any smoker ever heard 
the tobacco industry statement, any tobacco 
industry statement on the relationship of smoking 
and asbestos-related illness? 

MR. STENGEL: Objection to the form of 
the question. 

The representatives of the tobacco industry were 
on television shows that I watched and which, 
since they were on prime time, I presume had 
numerous, if not millions, of listeners; and they 


heard the representations of people like Walker 
Merriman. 
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What television program did Walker Merriman ever 
appear on where he commented on the relationship 
of asbestos and smoking? 

As opposed to anything about smoking? 

Would you just listen to my questions. 

MR. BERNICK: Mark this transcript again. 

I — 

Doctor Harris, really, I know you've been through 
this many, many, many times; and maybe the 
learning that you've gotten from this is that this 
makes the process go more smoothly, or you get 
through the day, but all this is going to prolong 
this process, and I can give you 100 percent 
assurance that we will be back. We will be back 
because we are going to try to raise with the 
judge the responsiveness of your questions. It 
just prolongs the process. Now, maybe we won't be 
successful on it; maybe you'll get your way, but 
responsive is everything we're looking for here. 
You have all kinds of opportunities — 

Mr. Bernick, you've asked me to comment on the 
nature of my answers, and, therefore, I'm going to 


respond to that. I believe that it's my 
obligation as a scientist to be as accurate as I 
can in answering your questions; and since I am 
under oath to tell the whole truth, that I give a 
complete answer. I am also concerned that others, 
though I am not accusing you, may take partial 
answers out of context when a full answer would do 
justice to the subject. If, in fact, my attempt 
to be complete and accurate and to understand the 
terms and assumptions underlying your questions is 
inappropriate, I can't do anything about it, and 
I'm not the right person to be here, but I am 
doing the best I can to answer not a question with 
vague terms that could be taken out of context, 
but a specific question; and if I'm not sure what 
you mean, then I can prolong the process simply by 
saying I don't know what you're taiking about, but 
I'm trying to be helpful. That's the best I can. 
Okay. Please, if you don't understand it — 

I apologize. I know you didn't answer it that — 
If you don't understand the question. Doctor 
Harris — 

All right. 

— you tell me you don't understand the question. 


and I will clarify it. That's my obligation. If 
you don't understand something, I've got to ask 
you something so that you can understand it. So 
please do? 

You're really going to slow things down, because 
there are lots of things you've asked that I don't 
really understand; and I try to interpret what you 
say as best I can. 

Okay. Are you aware of any media coverage that 
actually has made reference to any statement made 
by the tobacco industry on the particular subject 
of the relationship of smoking and 
asbestos-related illness? 
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I am aware, but I can't name dates, names, and 
transcripts. 

Is there anywhere we can find that in any of the 
expert materials that you've submitted in this 
case? 

No, there isn't. 

Now, does your model, is there any part of your 
model which turns on public statements made by the 
tobacco industry on the issue of the relationship 
of smoking and asbestos-related illness? 

MR. STENGEL: Objection to the form of 


the question. 

No. 

If we go to the data that you have with regard to 
this particular group of claimants, that is the 
claimants against the Manville Trust, I take it 
that you're not aware of any surveys or interviews 
that were done of this group of claimants, 
correct? 

With respect to what? 

Just — 

You just asked me if there was any survey ever 
done of the claimants. All sorts of questions 
were asked of them, which would be considered in 
the narrower sense surveys. 

Okay. 

I don't understand the question, sir. 

Are you aware of any surveys that have been taken 
of Manville claimants? 

They have been asked all sorts of medical 
questions. Beyond that I don't know if they've 
participated in a specific — what a survey 
scientist may call questionnaire of some kind. I 
don't know. 

Okay. Are you aware of any interviews that have 


been conducted with any of the Manville claimants? 
With respect to what? 

Anything. 

The Manville claimants have been asked all about 
their medical records by counsel when they filed 
the claims, and I'm sure they've been interviewed 
by their doctors when they've come to have 
diseases and — 

Have you reviewed any of them? 

No, I have looked only at what was submitted in 
the Proofs of Claim of specific asbestos workers 
or others who are claimants. If there are other 
sources of information about those claimants which 
are in external surveys or external interviews, 

I'm not privy to that. 

Okay. Well that's really what I was asking. Have 
you seen are you aware of any surveys that have 
been done of Manville claimants or any interviews 
conducted of Manville claimants, you personally? 

MR. STENGEL: Objection. Asked and 
answered, compound. 

I don't want to be obstructive, but the word 
interview means anything, any kind of interview; 
and they were interviewed by the doctor when they 
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presented with the chief complaint. 

But you're not familiar with that, are you? 

Yes, the doctors interviewed them, and the results 
of the Interviews are in their medical records 
when they asked the people, like, did you smoke; 
did you have a cough. 

But you didn't review those medical records. 

Oh, yeah. It's In my report. I looked at all of 
those medical records. They are in the report, 
the medical records of those people who are in the 
HR&A sample. 

You reviewed all of those medical records? 

Quite a number of them, yeah. 

Okay. That's responsive. Do you know as to any 
claimant or any group of claimants against the 
Manville Trust why they started to smoke? 

MR. STENGEL: Objection to the form of 
the question. 

If there was — if, in fact, there was a single 
reason they started to smoke, no. 

Do you know as to any Manville claimant or any 
group of Manville claimants what they relied upon 
in making decisions about whether to smoke or 
whether to continue to smoke? 


They relied on the information which was available 
to them at the time through the media and the 
scientific community. 

As to — and my question is as to any individual 
Manville claimant or group of Manville claimants, 
do you know what, in fact, they relied upon for 
their particular decisions to smoke or to continue 
to smoke? 

You mean as an individual matter, no. 

As to any group of Individuals. 

Well, if you take them as a whole — 

No. 

Then as members of our society, yes, I know what 
they relied on. 

No, but this particular group of people; you don't 
know why any Individual or any group of 
Individuals who is a Manville claimant or Manville 
claimants why they decided to smoke or what they 
relied upon for purposes of further decisions 
regarding that smoking, do you? 

No, I absolutely do. 

MR. STENGEL: Objection to the form of 
the question. 

Okay. Have you reviewed that in the records? 


Now your question, after asking me what they 
relied on, creates the presumption that that 
information is exclusively contained in the 
records. I answered a question about what they 
relied upon in general. If the answer — if the 
question is is it in their records, no it's not in 
their medical records. It's outside their 
records. 

Have you talked to these people, that is to 
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Manville — 

You mean as individuals? 

As individuals. 

No, I have not. 

Okay. So just focus, I'm asking you only — I'm 
not asking you about some other group of people 
that you can use to draw inferences. I'm not 
asking about some study that you've done of 
another group of another population. I'm asking 
you solely about these Manville claimants, these 
particular people. 

So, you're instructing me not to draw any 
reasonable inference about what others in society 
relied upon. 

That's correct. I don't want to you draw 

inferences — 

I have to assume that the Manville claimants had 
their blinders on and did not hear what the press 
told everyone else. 

No, I'm not asking to you do things like that. 

What are you asking me to assume? 

I'm asking to you respond to my questions. 

Okay. 

And my questions are factual questions. They 
don't ask for you to draw inferences; they don't 
ask you to draw opinions or conclusions. They're 
simply asking you for data that you have available 
to you. That's what my questions are. Are we 
clear now? 

Yes . 

They all that relate to this group of claimants. 
With respect to these groups of claimants, do you 
have data from these group of claimants as to any 
of them or as a group why they started to smoke? 

MR. STENGEL: Objection to the form of 
the question. 

I don't have data that are specific to these 
claimants, as opposed to other individuals in 
society who received what I believe to be the same 

messages from the media. 

MR. BERNICK: Okay. I would like to mark 
that particular question. 

Do you have any data from this particular group of 
claimants as to why they quit smoking when they 
quit smoking? 

MR. STENGEL: Objection to the form of 
the question. 

Some of them finally quit smoking because they got 
lung cancer. That's clear from their medical 
records, although that was usually really late in 
the game. But beyond that, if you're asking for 
data that are specific to those individuals, 
rather than what might be applicable in general, I 
can't think of any. 

Okay. Do you have any data from this particular 
group of claimants on whether these particular 
claimants had heard anything from the tobacco 
industry regarding the health effects of smoking? 

MR. STENGEL: Objection to the form of 
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the question. Please ask the question again. I 
didn't follow the syntax exactly. I apologize. 

MR. BERNICK: Please just repose the 

question. 


(Question read back.) 

Nothing that — no data that are specific to these 
individuals as opposed to anyone else. 

Okay. In fact, would it be fair to say. Doctor 
Harris, that the only data that you have that is 
specific to these particular claimants, that is 
the Manville claimants, the claimants against the 
Manville Trust, is medical information? 

MR. STENGEL: Object to the form of the 

question. 

What I have that's specific to any individual is 
what is in that individual's Proof of Claim, 
whether it is lay information or medical. 

Okay. And on the basis of that Proof of Claim, 
you cannot determine for any individual claimant 
why they started to smoke, why they continued to 
smoke, or why they quit, correct? 

Your question has an imbedded premise that it is 
— is it that sole basis of that, or the basis of 
that and anyone else — anything else? 

I'm talking about the Proof of Claim form that you 
say you got with respect to these individuals. On 
the basis of these Proof of Claim forms you cannot 
find in the Proof of Claim form — 


You mean alone and nothing else. 

Right. Well, that's all that you have for these 
claimants you just told me was the Proof of Claim 
form, right? 

I think we're at loggerheads. I do believe that 
what is known about how people and why they 
started and/or stopped in general is relevant. 
Well, that's — 

And if you're asking me to exclude that 
information, fine. 

It's not a question of relevance. It's not up to 
you to decide relevance. It's up to you to answer 
the question. You've told me that the only 
information with respect to these claimants is 
what's in their Proof of Claim form, correct? 

MR. STENGEL: Objection to form. 

Only thing that's specific to those individuals, 
correct. 

Right and all I'm asking you is in the Proof of 
Claim form is there information on why they 
started to smoke, or why they continued to smoke, 
or why they quit? 

Now you have asked a clear question, sir, and the 
answer is no. 


Now — 

I have to go to the bathroom. 

Sure? 

MR. BERNICK: Do we have lunch? 
MR. SCHROEDER: Off the record. 
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VIDEO OPERATOR: The time now is 1:30 and 
we are off the record. 

(Whereupon the deposition recessed at 
1:30 p.m.) 


AFTERNOON SESSION, (2:02 p.m.) 

VIDEO OPERATOR: Okay. The time now is 
2:02, and we are now back on the record. 

Doctor Harris, are you aware of any research that 
the tobacco industry did regarding potential 
synergy between tobacco and asbestos prior to 
Doctor Selikoff's 1968 study? 

No, I am not. Did you hear me? I'm sorry. I 
cleared my throat. The answer is no, I am not. 

Are you aware of any such research that was done 
after 1968? 

Synergy between tobacco and asbestos, no. 

Are you aware of any internal tobacco company 
document which discussed the possibility of there 
being a synergistic relationship between tobacco 
and asbestos prior to 1968? 

With the possible exception of the Helmet Wakeham 
document at about that time, no. 

Helme Wakeham document is actually in 1968, is it 
not? 

I think the sequence is that Doctor Selikoff's 
report got into the public domain in late '67, and 
it was in early '68 that Doctor Wakeham made a 
comment, but I have to check the dates, but if 


it's prior to '68, the answer is no. 

Selikoff study purported to show a multiplicative 
an effect in 1968, right? 

I think it purported to show a synergistic affect, 
and I believe in effect the word — well. I'll 
have to check that, but I think the word synergism 
is used rather than multiplicative. Nonetheless, 
the most reasonable interpretation is that it was 
a synergistic affect. 

Is it true that between the — after Selikoff 
issued his study in 1968 that other people tried 
to replicate the same results in other studies? 

Yes. 

Is it true that until he issued his paper, his 
next paper in 1979, that other researchers had 
been unable to replicate the results of the 
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Selikoff study? 

No, that's not true. 

Are you aware of any other researcher who reported 
between 1968 and 1979 results demonstrating a 
multiplicative effect between — of smoking and 
asbestos exposure and lung cancer? 

Your question creates the presumption when you say 
any other researcher that Doctor Selikoff's study 


purported to show a multiplicative effect. It's 
my interpretation of the study that it showed a 
synergistic effect, which is strong, but weaker 
than multiplicative. And although I don't have 
all that literature at my fingertips, I think it's 
fair to say that the growing consensus was that 
Doctor Selikoff was correct that the whole is more 
than the sum of the parts; and that whether you 
consider that multiplicative or synergistic is 
secondary. 

Okay. When was there a consensus within the 
scientific community that as you say the sum was 
— the sum — the whole was greater than the sum 
of the parts with respect to the joint risks 
associated with tobacco and asbestos use? Was my 
question clear or — 

I don't know that there was an exact — exactly 
when the point in time was. I'd say that the 
scientific community was clearly on notice and to 
when there was a consensus was likely to be 
sometime later in the 1970s. Certainly by the 
time the Surgeon General commented on it there was 
clearly a consensus. But I think it would be well 
before that. I can't pin down exactly. 


In point of fact, the 1979 Surgeon General's 
report talks about there being two hypotheses, one 
additive, and the other multiplicative, and it 
describes the studies that have been issued saying 
some show additive, some show multiplicative. 

You'd have to show me the report, and we'd go over 
it. I can't vouch for what it says sight unseen 
at this point. 

Isn't it true actually the first Surgeon General's 
report that said unequivically that there is, in 
fact, a multiplicative relationship or a more than 
additive relationship was the 1985 Surgeon 
General's report, correct? 

That I don't know, but I know one of the Surgeon 
General's reports that talked about cigarette 
smoking and hazards in the workplace specifically 
addressed the question. I think it was the 1985 
report. 

Okay. But you can't, prior to 1985, tell us when 
there was a consensus within the scientific 
community that said that tobacco and asbestos 
create a more than additive effect? 

No, I can't tell you. I could, especially with 
the help of the literature in front of me so that 


I could pin down dates, tell you what levels of 
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information were available, both to scientists 
inside and scientists outside the tobacco 
industry, but I can't do it without those articles 
in front of me. 

It was in the '79 report, however, that the 
conflicting studies were discussed, right? 

Your question is imbedded with the word the 
conflicting studies, and if I answer that as is, 
I'm accepting that premise. I can't answer it. 

I wouldn't want you to have to do that. I show 
two pages out of the '79 report. Pages 7-11 and 
7-12, and ask you whether that report discusses 
the two hypotheses. 

MR. STENGEL: And I'll presume you don't 
have copies. 

MR. BERNICK: He knows all this stuff. 

I'm sure you do, too. 

MR. STENGEL: I didn't bring my copy of 
'79. Usually I travel with them, not today. 

Well, I'm not taking a cue from counsel on this 
case. I would like to see the whole report, and my 
answer would be more thorough and complete, 
because I wrote the preface to the report; and I 


believe I mention that issue in the preface, and 
I'd like to see, at least having written the first 
draft of it, what it ultimately said; and that 
would be on page Roman Numerals 1 through 
whatever, but I'd be happy to now look at this and 
tell you my interpretation if you just give me a 
minute. (Witness review document.) 

You don't happen to have the references 
that go to these chapters, because that would have 
the dates of the articles that are cited here. 

No, but I think take a look at the second page. I 
wanted to give you the whole section. Take a look 
at the second page. That deals with the studies 
that I think were done in the '70s. The Berry 
study — I think it's Berry, Martischnig, and the 
Saracci study. 

(Witness reviews document.) All right. I've read 
it. There's somebody — somebody has highlighted 
a couple of portions on the margin; and I read up 
and to the point where it talks about smoking, 
Johns Manville Corporation bank — the last 
sentence I'm reading, "The extraordinary increase 
in the lung cancer resulting from the interaction 
of cigarette smoking and asbestos exposure has led 


the Johns Manville Corporation to ban smoking in 
its asbestos plants," Reference 38; and then I 
think the rest is not relevant. 

Right. Now, all I'm really asking you is whether 
that refreshes your recollection as to whether 
there was, as of the 1979 Surgeon General's 
report, a consensus within the scientific 
community that the relationship of smoking to 
asbestos-related illness had been established as 
being more than additive? 

I think a fair reading of this paragraph by the — 
that the author intended is that more papers were 
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needed to sort out the exact mathematical details, 
but that there — without that was an 
extraordinary increase in lung cancer resulting 
from the interaction of cigarette smoking and 
asbestos exposure. In reading the entire 
paragraph in context, I think it's appropriate. 

But in answer to my question, was there as of 
1979, or are you saying that you can't tell, but 
was there as of 1979 as consensus that the — 
That's all right. Go ahead. 

— relationship between tobacco use and 
asbestos-related illness was, in fact, more than 


additive, or was that something that was still 
essentially being inquired into? 

No, it was hardly to just characterize it as 
simply being inquired into. It was well 
recognized that there was an extraordinary 
increase in risk and the exact mathematical 
formula was not known; and the text even says 
"The extraordinary increase in lung cancer 
resulting from the interaction of cigarette 
smoking and asbestos exposure has led the Johns 
Manville Corporation to ban smoking in its 
asbestos plants." 

On the basis of the science as it exists, and I 
will tell you that the Surgeon General's report 
was issued before the 1979 Selikoff paper — 

That would have been on January the 11th, 1979, or 
maybe the 12th, as the Surgeon General's report, 
and I don't know the date of the 1979 Selikoff 
paper. 

Yeah, but as of the time of the 1979 Surgeon 
General's report, had it, in fact, been 
established scientifically that the risk of the 
relationship of tobacco smoking with asbestos 
disease was, in fact, more than additive; had that 


been established scientifically? 

I think it was established scientifically that 
there was an extraordinary increase resulting from 
an interaction, but that the exact mathematical 
details remained unclear. 

I think we're going to — we've got a couple more 
minutes. I can ask you a couple more questions. 
There are statistical studies historically that 
have focused on the effect of smoking and health 
information on cigarette consumption, correct? 
Please repeat the question. 

Yeah. 

I'm sorry, I think I just lapsed for one second. 
Yeah, statistical studies have been done, 
statistical studies have been done on the effect 
of smoking and health information on consumption, 
correct? 

Oh, I'm sorry, heard your sentence wrong. I think 
it was the effect of smoking and the effect of 
health information on smoking. The effect of 
information concerning smoking and health on 
consumption, yes, they have been done. 

And they've been published in the literature. 
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correct? 


Yes . 

And isn't it true that none of those studies 
actually tied tobacco industry conduct to 
consumption. 

No, they didn't. I don't think they even 
addressed that hypothesis. 

Okay, and there are other statistical studies that 
have looked to the impact of smoking and health 
information on quit rates and initiation rates, 
correct? 

Correct. 

Okay. And none of those published studies deal 
with asbestos workers, correct? 

No. 

No, they do not? I said none of those published 
studies deal with asbestos workers, and you said 
no. I can't figure out whether that's no, I'm 
wrong, or no, I'm right? 

No, they don't. Not to my knowledge I don't 
believe that any of the published studies that 
address the relationship between information on 
smoking and health and resulting smoking behavior 
have been performed specifically in 
asbestos-exposed workers. 


Is it also true again? 

Other than beyond what I have issued in this case, 
which is not published as we've discussed. 

And, again, statistical studies, the only 
statistical studies regarding the impact of 
smoking and health information on quit rates focus 
the effect on antismoking campaigns, correct, 
again, published studies. 

MR. STENGEL: Objection to form. 

Well, see, your question is written — is stated, 
it says any study whatsoever, taken out of 
context — 

No. 

— you meant any study pertaining to the effect of 
smoking and health information, and not any study 
at all; and I'll answer that question. Okay. And 
that study, that question would be that the 
studies that focus on the relationship between 
smoking and health information and resulting 
smoking behavior have primarily focused on 
antismoking health information. I can think of a 
small number of cases such as studies of 
advertising or of the withdrawal of antismoking 
information after the TV ad ban that directly or 


indirectly address the question of pro-smoking 
information. 

But focus on my question again just for a minute. 
I'm asking you about statistical studies dealing 
with the impact of smoking and health information 
on quit rates. 

Right, and that information — 

Is that — 
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— could be saying that smoking doesn't cause 
anything, or denying that smoking causes lung 
cancer, as I interpret your question, or that 
smoking cause those. It's simply neutrally saying 
smoking and health information. 

Information regarding smoking and health. 

Right. 

The only studies, only statistical studies that 
deal with the impact of smoking and health 
information on quit rates are studies that focus 
on the antismoking campaigns; and I take that to 
include the effect of the fairness doctrine ads. 

I can't think of any empirical studies that 
directly address quitting as an end point in 
relation to pro-smoking information, or 
information that broadly construed denies that 


smoking causes disease. The closest I can come 
would be the relationship between advertising and 
other end points involving smoking behavior rather 
than quit rates. 

Would the same thing be true on initiation rates? 
No, there — I think there is a literature on the 
relationship between advertising, which 
constitutes in my opinion a statement on smoking 
and health, and initiation rates. 

Was it initiation rates, or, I mean, if you're 
talking about things like the Pierce Study — 

Well, that would be an example. 

Well, maybe you focused on my question when you 
talk about initiation. There are studies that 
deal with or try to address whether smoking 
information or smoking and health information 
effects the initiation rates in a population of 
people. Would you get an increased initiation 
rate or decreased initiation rate? 

Yes, in those studies a rate is measured among a 
group of people. 

Right. 

Or calculated, and as a ratio — 

Are you aware of any statistical studies that 


address the impact of smoking and health 
information on initiation rates other than ones 
that deal with the antismoking campaigns? 

I can't answer your question. To have an 
initiation rate you have to compute it as a ratio 
in a population. I don't think I could measure an 
individual's initiation rate, but rather a 
group's. There are studies about whether children 
recognize Joe Camel's ads which bear on the 
question of the relation between smoking and 
health information, and the propensity of 
individuals to start smoking, but they won't 
measure a rate directly. 

Well, that's what I'm saying. Are you aware of 
any statistical studies that deal with the impact 
of smoking and health information on initiation 
rates? 

I — 

Other than studies that address the effect of 


http://legacy.library.ucsf.£dy7tE€l/zrnG5a00/pdfndustrydocuments.ucsf.edu/docs/qgxd0001 



20 


21 

A. 

22 


23 

Q. 

24 


page 

394 

page 

395 

1 


2 

A. 

3 


4 

Q. 

5 

A. 

6 

Q. 

7 


8 


9 


10 


11 

A. 

12 

Q. 

13 


14 


15 


16 


17 


18 

A. 

19 


20 


21 


22 


23 

Q. 

24 


page 

395 

page 

396 

1 

A. 

2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 

Q. 

17 


18 


19 


20 


21 


22 

A. 

23 


24 

Q. 

page 

396 

page 

397 


1 

2 

3 

4 


given antismoking campaigns? 

Why doesn't the Pierce study fit that? I don't 
get it. 

Well, because there's no particular population 
that's being studied by Pierce. Pierce follows a 


group for study purposes of adolescents. 

16 and 17-year-old-women he found was the peak 
effect. 

Right. 

I don't understand why that isn't a group. 

Well, let me then make the question clear, because 
I don't — I'm not particularly focused on — I 
understand your position with regard to 
advertising. If we put aside the advertising 
studies, okay — 

Okay. 

— and focus on statistical studies that deal with 
the effect of smoking and health information on 
initiation rates, would you agree with me that 
setting aside advertising, all of the other 
studies deal with the effect of the antismoking 
campaigns? 

I don't know the answer to that, and I'm hesitant 
to say no, because I am aware that a number of 
studies have been done of initiation rates, and 
some of them may have been done with respect to 
other end points. 

Can you identify any as you sit here today other 
than those dealing with the antismoking campaigns? 


If you put aside the effect of advertising, or 
more broadly speaking, product promotion, because 
I — it may be that some of the campaigns 
involving promotion rather than advertising, 
especially in other countries, have been measured 
in connection with initiation rates, and focus 
very narrowly on rates of initiation outside of 
that, then my suspicion is that by and large the 
majority of the literature focuses on the 
relationship between antismoking information and 
initiation rates. It's only as a secondary matter 
that the investigator would comment on the fact 
that coexisted with the antismoking campaign will 
be pro-smoking information in the environment as 
well. 

Okay. But can you identify any statistical study 
dealing with the impact, and setting aside 
advertising, can you identify any statistical 
study dealing with the impact of smoking and 
health information on initiation rates other than 
studies that are analyzing antismoking campaigns? 

I cannot recall any, but I hesitate to say 
conclusively. 

Let me deal with one more question, then we've got 


to talk to the judge. Again, focusing on 
statistical studies that deal with the impact of 
smoking and health information on either quit 
rates or initiation rates, isn't it true that none 
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of those studies analyze the effect of tobacco 
industry conduct on quit rates or initiation 
rates? 

Apart from studies of advertising and promotion, I 
know of no study that has posed and tested the 
hypothesis that a specific misstatement — has 
posed and tested the hypothesis that a specific 
misstatement or act of the tobacco industry had a 
specific quantitative affect on either initiation 
or quit rates; and I'm not sure how it would be 
done. 

Let me ask one more question, only one more, but, 
of course lawyers, can never resist that. In this 
particular case is it true that the only 
statistical study that you have done which 
analyzes the affect of the industry's conduct on 
smoker behavior, the only statistical study that 
you've done in this case that analyzes the impact 
of industry conduct on smoking behavior is the 
study that you've done in connection with your 


asbestos-specific quit rate? 

Yes, my study in effect is, directly speaking, a 
study of the effect of Doctor Selikoff's actions 
and — the actions of Doctor Selikoff and his 
colleagues on the quit rates of the insulators. I 
do not make a direct measurement of the effect of 
the tobacco industry's telling a lie to the 
insulators. At best that I could do is to, using 
the same language, to measure the effect of 
someone else's telling the truth. 

But in this particular case if we focus on 
statistical studies, that is the only statistical 
study that you have done in dealing with the 
question of the industry's — the impact of the 
industry's conduct on smoker behavior for purposes 
of this case, is that true? 

MR. STENGEL: Objection to form. 

For the purposes of the specific quantitative 
analysis of damages, yes. My comparison of the 
quit rates of the insulators and other control 
groups is the primary empirical basis for my 
quantitative assessment of the effect of the 
industry's conduct. 

Okay. The 10 percent number that we talked about 


yesterday that is your opinion that but for the 
industry's conduct the initiation rate in the 
general population would have been 10 percent 
less, that 10 percent number is not a statistical 
point estimate, is it? 

Well, it's an empirical estimate, and it derives 
from other statistical — borrows from other 
statistical studies, but it is not the result, if 
you're asking the question, of a study of 
insulation workers of the same design as the one I 
did for quit rates. 

But more particularly it is not a statistical 
point estimate. It does not emanate from a 
statistical study that you or somebody else has 
done as being the final point estimate, correct? 
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MR. STENGEL: Objection to form. 

It's a calculation based on a statistical 
estimate. That happens all the time. 

I didn't ask you whether it happens all the time. 
I asked you whether it was a point estimate 
resulting from a statistical study or not. 

Yes . 

What's the confidence interval surrounding the 10 
percent? 


I put that in my report. I don't remember 
offhand. 

Do you have a 95 percent confidence interval that 
surrounds the 10 percent number? 

I think it's in the point, yeah, it's in the 
report. 

We'll take — well, I didn't ask that. Is there a 
95 percent confidence interval surrounding your 10 
percent number? 

Yeah. 

MR. STENGEL: Objection, argumentative. 

The — 

I'm sorry answering quickly. I apologize. 

Yeah, the 30 percent number you said that but for 
the industry's conduct the asbestos-specific 
initiation rate would have been 30 percent less. 
You know, I have not had a chance to go back to 
look at my report as to whether that is correct 
that it was 30 percent, but let's assume it is. 

Is that a statistical point estimate that results 
from a statistical study? 

No. It is a — I described it yesterday. It is 
my best judgment based on the evidence. It is not 
a calculation in which one said, well, if you have 


alpha, beta, there's gamma. 

What about your statement that but for the 
industry's conduct the initiation rate in the 
general population would have been 1.5 times less 
than it was? Is the 1.5 number the point estimate 
from a statistical study? 

MR. STENGEL: Objection to form. 

I lost you. I'm sorry. Where's the 1.5 from? 

Your report talks about the fact that but for your 
view of the industry's conduct, initiation rates 
would have been 1.5 percent less than they were on 
an ongoing basis. Do you recall that? You began 
with a 2.0 figure, and then you said somewhere 
probably 1.5, and you used 1.5. Do you remember 
that number? 

No. 

Okay. You say that if the industry had issued 
warnings regarding asbestos to the asbestos 
workers that their quit rate would have been 3.0 
times higher than it was. 

Yes, that was my best estimate of the ratio of 
quit rates. 

Okay. Now, the 3.0, the 3.0 number is the 3.0 
number, the end point, the point estimate from a 
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11 


statistical analysis. 

No, it is my best judgment based on the 2.4 
number, which was the result of a specific 
empirical study. 

Okay. And then have you done an empirical study 
regarding the effect, an empirical statistical 
study, have you done such a study regarding the 
effect of the industry's conduct on initiation 
rates in the general population for purposes of 
this case, initiation rates? 

MR. STENGEL: Objection to the form of 
the question. 

I'm sorry. I'm losing your question here. 

Okay. 

I'm not sure that it's because of your question. 
You have a model that deals with quit rates and a 
model — 

That I got, right. 

— initiation rates, and initiation rates — you 
have opinions regarding the effect of industry 
conduct on initiation rates in the general 
population, and you also have an opinion on 
initiation rates in the asbestos-specific 
population. 


Correct, absolutely clear. 

Okay. Then you also have quit rates. You have 
quit rates that are asbestos specific, and quit 
rates that are general population, right? 

Correct. 

Okay. And for purposes of talking about the 
impact of industry conduct on quit rates in the 
general population, you, I believe in your report, 
say that but for the industry's conduct, the quit 
rates would have been 1.5 times higher or greater 
than they were. 

Well, that may have been in either this report or 
another report, but I believe that's right. 

Maybe — 

Okay. 

— you're talking about another report. 

You're not using that in this case? 

There are empirical studies concerning the 
relationship between antismoking information and 
quit rates in the general population; and they do 
show increases in quitting of somewhere around 
that order of magnitude. 

That's — for purposes of this case, what number 
have you used to represent the impact of the 


industry's conduct on quit rates in the general 
population? 

I'd have to look at my Blue Cross-Blue Shield 
report, but I recall that in connection with the 
antismoking ads on television, the quit rates 
approximately doubled. 

Right. 

And that other studies involving increases in quit 
rates get about that order of magnitude. 

Is there a statistical analysis or study that 
you've done, the output of which is 2.0 or some 
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other number, or are those your best judgments 
based upon somebody else's work? 

No, that — the 2.0, I believe, was part of an 
analysis of quit rates I did in the 1979 and 1980 
Surgeon General reports, and perhaps not in this 
report, but in another report I did describe that. 
Okay. Now, what rate do you use in this case — 
3.0. 

— as the — 

As the multiplication factor. 

That's the only multiplication factor that you use 
in this case regarding quit rates? 

That has a confidence interval which originally I 


pegged at 2.4 to 3.6, but in the document I 
delivered this morning, I have increased the range 
of the confidence interval from 2.1 up to 3.9. 

But that is — the 3.0 is a point estimate? 

That is the point estimate, yes. 

I'm sorry, not the point. Is there any other quit 
rate that you used for purposes of this case other 
than the 3.0 multiple quit rate? 

There is an increase in the general quit rate 
prior to 1963. I think we've discussed this 
already; and then thereafter there is an increase, 
and my point estimate for that is a factor of 3.0. 
Okay. The one before 1963, what was that? 

I've got to look at the report. I think it was 
1.5. 

Okay. Now, that 1.5 number, is that 1.5 number a 
point estimate coming out of a statistical study, 
or is that based upon a judgment based upon other 
data coming from other contexts? 

It's based in part on my own analysis of the 
increase in the quit rates in the general 
population, and also in part my judgment that the 
particular blue collar population during that time 
period would be less responsive than the 


population as a whole. So, it's both. 

But is the 1.5 an actual point estimate that comes 
from a statistical study? 

I start with a 2.0, which was the result of a 
study which I believe is memorialized in the 
Surgeon General's report; and then I used, in 
combination with that, my judgment that that 
number would overstate the overall effect in the 
blue collar asbestos-exposed population. It's a 
combination. 

So, you, therefore, then ratcheted down the 2.0 to 
1.5 based upon your judgment as you've described 
it. 

MR. STENGEL: Objection to form. 

Yes, I used my — I started with a number which I 
got from an empirical analysis, and I used my 
judgment to reduce it based upon my knowledge and 
experience in the field. 

And the 10 percent change in initiation rate, was 
that the result of an empirical analysis, or was 
that, again, a judgment based upon your taking a 
look at other studies? 
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Other empirical studies, yes. I looked at other 
studies in which the rates of smoking initiation 


had been reduced in comparison to the control 
group; and used the best judgment, knowledge, and 
experience I had to take off from those specific 
measurements. 

Okay. We've got to take a break for this call 
with the judge. I apologize. Doctor Harris, but I 
trust we'll get back together soon. 

No, I just got paged all over the place. I'd 
better answer my calls. 

VIDEO OPERATOR: The time is 2:38. This 
is the end of Cassette No. 2, and we are off the 
record. 

(Recess was taken.) 

MR. BERNICK: I believe we're trying to 
make an effort to get done with Doctor Harris's 
deposition. I believe that we've got probably, 
you know, a couple of hours, maybe a little bit 
more, but not too much more of examination; and 
that's if we kind of slash and burn a lot of stuff 
in an effort to get done. I think we can probably 
do that. However, that would really mean that 
we're truncating significant portions of the 
examination. We'd be prepared to do it in the 
interest of efficiency and to avoid having to 


reconvene the deposition, but we really do need a 
chunk of time before we can finish it today. If 
we cannot finish it today, we are prepared to come 
back and finish it, but I suspect when we come 
back and finish it it's not going to be over in 
two hours. We would then take the time that we 
need to ask the questions that we really need to 
ask. And, so, we're probably talking about a more 
significant period of time. 

So, it really is your option. Doctor 
Harris, and yours, Jim. I will do it either way 
you want. The reason that we would finish today 
is that we're very mindful of the court's desire 
to move the schedule forward to get done with 
these depositions, and we're mindful that there's 
limited time between now and the 22nd. So, in 
order to accommodate that, we would finish today, 
but we can't have Doctor Harris going off at 5 
o'clock and going threw an hour of calls and 
saying we're done, or to get now a half-hour. 
That's not going to work. We need a chunk now, or 
a fairly significant chunk early next week. 

That's really up to you. 

MR. STENGEL: Well, it's, to a certain 


extent, up to the witness; his other professional 
obligations, because I don't know how much time 
you need. Doctor Harris, to respond to medical 
issues. If it's I suspect more than about 45 
minutes, then we're just — I don't think anybody, 
particularly Doctor Harris, given his schedule the 
last couple of days, is going to want to stay here 
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late at night. I don't want to do another day, 
because we all have too many other depositions, 
which at the moment are scheduled many times 
opposite one another, but we will do that if 
that's what your medical obligations require. 

MR. BERNICK: What do you want to do. 
Doctor Harris? Do you want to try to finish 
today, or do you want to come back early next 
week, or do you want to talk with Mr. Stengel and 
figure out what you want to do? 

MR. STENGEL: Shall we talk Doctor? 

THE WITNESS: It sounds from my reading 
of what you say that if I tried to get some time 
in, an hour, that it's not going to be enough for 
you, but I'm not here to second guess people, but 
I just don't think I can go that — just I'm 
getting paged all over the place, and I've got to 


do some things, and if, in fact — 

MR. BERNICK: Do you have a day early 

next week? 

THE WITNESS: Yeah, I had set aside a 
day where I anticipated I might meet with Mr. 
Stengel or other people in connection with the 
upcoming Daubert hearing. 

MR. BERNICK: Why don't you guys talk and 
resolve it. If we're going to do it today, we'll 
rip through it and get it done. 

MR. STENGEL: We'll be right back. We'll 
go off the record. 

(Whereupon the deposition adjourned 
at 3:50 p.m. to reconvene on Monday, 

19 June at 10 a.m.) 
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